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THE-FIRST 
DIALOGUE. 


C The Introduction. 


bg DoRour of Divinity, that was of 
great acquaintance and familiarity 
SE With a Student in the Laws of Eng. 
& land, ſaid thus unte him; I have 
| had great deſire of long time to 
gen know whereupon the Lay of * 
lau is grounded: but becauſe the weſt pore of 
Law of Englazd is written in the French Tongue, 
therefore 1 cannor th mine own ſtudie attain 
to theknowledge thereof; for in that Tongue I am 
norhing expert. And becauſe I have found thee a 
faithfull friend to me in all my buſineſs , therefore 1 
am bold ta come to thee before any other, to know 
thy minde, what be the very Grounds of rhe Law of 
Englayd, as thou thinkeſt. 

Stud. That would ask a great leiſure, and it is al- 
ſo above my eunning to doe it. eleſs, that 
thou ſhalrnar think that I would wilfulh 
fulkllrhy defire, I ſhall with good will 
me is to ſatisſie thy mind. But I pray t 
wilt farſt ſhew me ſomewhat of other Laws Mat 
tuin moſt to this matter, WW. treat of, 
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how Laws have begun ; and then I will gladly ſhew 
thee, as me thinketh, what be the Grounds of the 
Law of England, 

Voct. I will with good will doe as thou ſayeſt. 
Wherefore thou ſhalt underſtand, that DoRours treat 
of four Laws, the which (as me ſeemeth ) -pertain 
moſt-ro this matter. The firſt is the Law Eteraall. 
The ſecond is the Lam eſ Nature of Reaſonable crea- 
tures, the which, as I have heard ſay, is called by 
them thar be learned in the Law of Eaglaud, the 
Law of Reaſon. The third is the Law of God. The 
fourth is the Law of Man, And therefore I will firſt 
treat of the Law Eternall, 


CHAP. I. 
Of the Law Eternal. 


Ike as there is in every IArtificer a 
Beaſon of ſuch like things as are to be 
made by his Craft : ſo likewiſe it be⸗ 


hoveth that in every Governoz there be 


reaſon and a fozeſight in the governing of ſuch 
things as ſhall be oꝛdered and done by him to 
them that he hath the Governance of. And 
— ach as almighty God is the Creatoz 
n 

compared as a {lozkman to his wozks, and is 
alſo the Governo: of all deeds and movings 
that be found in anp<reature : therefo:e as the 
reaſon of the Wiſedom of God (inaſmuch-as 
Creatures be created byhim ) is the reaſon 
and fozeſlght of all crafts-and works that have 
been oz ſhall be; ſo the reaſon ot the dUiſedom 
of God, moving all things by wiſedome made 

| to 


ker of all creatures to the which he is 
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to a good end» obtaineth the name and reaſon 
of a Law, and that is called the Law eter- 
nall. 

And this Law eternall is called the firſt 
Law: and it is well called the firſt, foz it was 
bekoꝛe all other Laws» and all other Laws be 
derived of it. Whereupon Saint Auguſtine 
ſaith in his 1. Book of Free Arbitrement, that 
in Temporal Laws nothing is righteous ne lawfull, 
but that the people have derived to them out of the 
Law eternall. Wherefoze. every man hath right 
and title to have that he hath rig hteoully⸗ of 
the rightwiſe judgement of the firſt Reaſon» 
which is the Law eternall. 

Stud. But how may this Law eternall be 
known 2 fo: as the Þpoſtle wꝛiteth in the 2. 
Chapter of his firſt Epiſtle to the Corinthians, 
Que ſunt Dei nemo ſcit, niſi Spiritus Dei, that 1s 
to ſap, No man knoweth what is in God but 
the Spirit of God: wherefore it ſeemeth that 
he opencth his mouth againſt Heaven that at= 
tempteth to know it. | 

DoR. This Law eternall no man may know 
as it is in it ſelf» but onely bleſſed Souls that 
ſee God face to face. But almighty God of his 
goodneſs ſheweth of it as much to his crea⸗ 
tures as is neceſſary fo2 them» foz elſe God 
ould bind his creatures to a thing impoſſible: 
which may in no wile be thought in him. 
Therekoze it is to be undcrſtood > that th:e 
manner of waies almighty God maketh this 
Law eternall known to his creatures reaſo= 
nable. Firſt» by the light of natural Reaſon; 
ſecondly» by heavenly Revelation; thirdly » 
by the oꝛder of a Pzince 92 any other ſecundary 

| 23 Go= 


FR DIALOGUE 1. 


Govern9: that hath power to bind his Dubs 
And when the Law eternall oz the Mill of 
God is knobon to his creatures reaſonable by 
the light of natural underſtanding 02 by the 
light of natural Beaſon- that is called the Law 
of Reaſon : and When it is ſhewed by heaveniy 
Revelation in ſuch manner as hercafter ſhait 
appear then it ts called the Law of God: and 
when it is ſhewed unto him by the oꝛder of a 
zince, oz of any other ſccundary Governoz 
hat hath a power to ſet a Law upon his 
Dubjects> then it is called the Law of Man, 
though oziginally it be made of God, Foz 
Laws made by man that hath received there= 
to power of God, be made by God. Therefoze 
the ſaid thꝛee Laws, that is to (ay» the Law 
of Reaſon- the Law of God» and the Law of 
Man; the which have ſeverall names after the 
manner as they be ſhewed to man» be called in 
God one Law eternall. 

And this is the Law of which it is wꝛitten 
Proverbiorum octavo, Where it is ſaid, Per me te- 
ges regnant, & Legum conditores juſta diſcernunt, 
that is to ſay By me Kings reign» and max 
kers of Laws diſcern the troth. And this fufs 
ficeth koꝛ this time foz the Law eternal. 


CHAP. II. 
C Of the Law of Reaſon, the which by Doctours 
is Called the Lam of Nature of rea ſonable 
creatures. 


Irſt it is to be underſtood, that the Law of 
Nature may be conlivered in two manners. 
that 
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7 thatis to tax · generally» and ſpecially. When 
tit is conlidered generally. then it is referred to 


all creatures as well reaſonable as unreaſo= 


nable 2: fo: all unreaſonable creatures live un= 


der a certain Rule to them given by Nature» 


© neceſſary foz them to the conſideration of their 


being, But of this Law it is not our intent to 


| treat at this time. The Law of Nature ſpeci⸗ 
ally conlidered» which is alſo called the Law of 


» Reaſon» pertaineth onely to creatures realona- 


ble » that is > Man - which is created to the 
image of God. 

And this Law ought to be kept as well a- 
moug Jews and Gentilcs as among Chziſtian 
men: and this Lab is alway good and righ= 
teous » ſtirring and inclining a man to good» 
and abhoꝛring evil. Ind as to the oꝛdering of 
the deds ol man it is pꝛeterred befoze the Law 
of God> and it is w:itten in the heart of every 
man > teaching him what is to be done, and 
phat is to be fled : and becaule it is witten in 
the heart» therefoze it may not be put atwap> ne 
it is never changeable by no diverſity of place 
ne time: and therefoze againſt this Law Pze= 
ſcription» Dtatute noz Cuſtome may not pꝛe⸗ 

1; andif any be bzought in againſt it» they 
be not Pꝛeſcriptions Dtatutes noz Cuſtoms- 
but things void and againſt Juſtice. And all 

ther Laws, as well the Laws of God as to 
he acts of men» as other» be grounded there⸗ 


pon. 

Stud. Sith the Law of Reaſon is wꝛitten in 
che heart of eberp man · as thou haſt ſaid befo:e» 
eaching him what is to be doue and what is 
ta be fled and the which = ſapeſt may never 
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be put out of their heart; what neꝛdeth it then 
to habe any other Law bꝛought in ts oer the 
aus and dds of the people? 

Do&. Though the Law of Reaſon may not 
be changed» noz wholly put away; neverthe= 
leſs befoze the Law wꝛitten · it was greatly lett 
and blinded vy evil Cuſtoms>and by many ſins 
of the people > beſide our D:iginal fin; inſo⸗ 
much that it might hardly be diſceraed what 
was rightzoug and what unrighteous » and 
what was good, and what evil. {hercfoze it 
isneceſſarp fo: the good oꝛder of the people to 
habe mauy things added to the Law of Rea⸗ 
{on > as well by the Church as by Secular 
Pzinces , accozding to the Manners of the 
Country and ot the Prople where ſuch Addi⸗ 
tions ould be exerciſed. And this Law of 
Reaſon differeth from the Law of Gad in two 
manners. Foz the Law of God is given by 
Bevelation of God; and this Law is given 
by a natural light of Underſtanding. And al⸗ 
ſo th: Law of God ozdereth a man of it ſcif by 
a nigh way to the Felicity that ever ſhall en⸗ 
dure; and the Law of Beaſon oꝛdereth a man 
to the Felicity of this life. 

Stud. But what be the things that the Law 
of Reaſon teacheth to be done⸗ and what to be 
fled z J pzay thee ſhew me. 

Poct. The Law of Reaſon teacheth that 
good is to be loved, and evil is to be fled : al⸗ 
ſo that thou ſhalt doe to another that thou 
wouldeſt another ſhould doe to ther; and that 
we way doe nothing againſt Truth; and that 
a man muſt live peaccfully with other: that 
Juſtice is to be done to every man; and — 
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en that W:ong is not to be done to any man; and 
he that alſo a Treſpaſſer is wozthy to be puniſh= 
ed: and ſuch other. Ok the which foilow di⸗ 
ot vers other lecundary Commandments the 
e⸗ Which ve as neceſſary Concluſions derived of 
tt þ the fixſt. As of that Commandment that good 
ns is to be beloved» it followeth that a man (hail 
o= love his Bencfactour: fo: a Benefagour in 
at that he is a Ben:facour includeth in him a rea= 
nd ſion ok Goodnels> foz elle he ought not to be cal⸗ 
it leda Gencfagour> that is to lay», a good doer» 
to but an e bil doer. Ind ſo in that heis a WBenefa= 
= WW courheis to be beloved in all times and in all 
ar places. Ind this Law alſo ſuffereth manp 
he things to be done: as that it is lawfull to put 
= away fozce with fozce; and that it is lawfull 
of fo: every man to defend himſelf and his goods 
vo againſt an unlawfull power. And this Law 
by runneth with every man's Law and alſo with 
en the Law of God » as to the deeds of mau, and 
1= muſt be always kept and obſerved > and tall 
by alway declare what ought to follow upon the 
= general Rules of the Law of man and ſhall 
an reſtrain them if they be any thing contrarp 
untoit. 
vw And here it is to be underſtood that, after 
be ſome men- the Law whereby all things were 
in common was never of the Law of Beaſon- 
at but onelp in the time of extreme neceſſity. Foz 
{= they ſay that the Law of Reaſon may not be 
ou changed; but they ſay it is evident that the 
at Law whereby all things ſhould be in common 
at is changed: wherefoze they conclude>that was 
— never the Law of Reaſon. 
| | 
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CHAP. III. 
C Of the Law of God. 


E L of God is a certain Law given 

by Revelation to a Reaſonable creature» 
chewing him the All of God> willing that 
creatures reaſonable be bound to doe a thing » 
oz not to doe it> fo obtaining of the Felicity 
eternall. And it is ſaid» for che obtaining of the 
Felicity eternal to exclude the Laws ſhewed by 
. revelation of God foz the Politicall rule of the 
pcople- the which be called Judicials. Foz a 
Law is not pzoperly called the Law of God 
becauſe it was ſhewed by revelation of God » 
but alſo becauſe it directed a man by the neareſt 
way to the Felicitp eternall» as been the Laws 
of the Old Teſtament» that been called Mo- 
rals, and the Laws of the Evangeliſts » the 
which were ſhewed in much moe excellent 
manner then the Law of the Old Teſtament 
was : foz that was ſhewed by the mediation of 
an Angel; but the Law of the Evangeliſts 
was ſhewed by the mediation of our Lozd Jeſu 
Chriſt, God and Man. And the Law of God 
is alway righteous and juſt> fo: it is made and 
given aftcr the will of God. Ind therefo:e all 
acts and deeds of man be called righteous and 
juſt⸗ when they be done accoꝛding to the Law 
of God» and be confozmable to it. Alſo ſome⸗ 
time a Law made by man is called the Law 
of God. As when a Law takcth his pzinci= 
pal ground upon the Law of God, and is 
made foz the declaration oz conſervation of the 
| . Faith» 
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Faith» and to put away Hercſtes, as divers 
Laws Canon» and alſo divers Laws made 
by the common people > ſometime doe; the 
which therefoze are rather to be called the Law 
ul God> then the Law of Man. Pet neverthe= 
leſs all the Laws Canon be not the Laws of 
God: foz many of them be made onely foz the 
politicall rule and conſervatien of the people. 
Mhereupon john Gerſon in the Treatiſe of the 
Spiritual life of the Soul, the ſecond Leſſon » 


and the third Cozollary> ſaith thus; All the 


Canons of Biſhops noz their Decrees be not 
the Law of Gov:foz many of them be made on= 


| Ly toz the politicall conſervation of the people. 


Ind if anp man whll ſay > Be not all the 
goods of the Church Spiritual fo2 they be= 
tong unto the Dpiritualty » and lead to the 
Dpiritualty z ede anſwer» That in the whole 
politicalt conſervarion of the people there be 
ſome ſpecially veputed and dedicated to the ſer⸗ 
vice of God, the which moſt ſpecially (as bp 
an exceliencie) are called Spiritual men, ag 
Beligious men are. And other> though they 
walk in the wap of God, pet nevertheleſs be= 
cauſe their Office is molt ſpecially to be occu= 
pied about ſuch things as pertain to the Com= 
monwealtl and to the good oꝛder of the people» 
they be thercfoze called Secular men oz Lay-men. 
Neverthcleſs the Goods of the firſt map no 
moze be called Spiritual then the Goods of 
the other fo: they be things mere tempozal⸗ 
and keping the body » as they doe in the o⸗ 
ther. Ind by like reaſon » Laws made foz 
the politicall 9:der of the Church be called ma= 
ny times Spiritual, oz the Laws of God; 
never= 
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nevertheleſs it is but unpꝛoperly: and other 
be called Civil» oz the Laws of Man. And in 
this point many be oft=times decetved- and allo 
deceive other» the which judge the things to be 
ſpiritual the which all men know be things 


tempoꝛal andcarnal. (Theſe be the woꝛds ok 


John Gerſon in the place alledged bcfoze. Far= 
thermoze> beſide the Law of Beaſon and the 
Law of Man, it was neceſſary to have the 
Law of God, fo: four reaſons. 

The firſt becauſe man is oꝛdained to the end 
of the eternall Felicity - the which exceeveth the 
pꝛopoztion and faculty of man's power. 
Therefoze it was neceſſary that beſide the 


Law of Keaſon and the Law of Man » he 


Gould be dircced to his end by a Law of God, 
Decondly» koꝛalmuch as foz the uncertainty 
of man's judgement » ſpecially of things pe⸗ 
culiar and ſeld2me falling » it happened oft= 
times to follow divers judgements of divers 
men » and diverſities of Laws; therefoze » to 
the intent that a man without any doubt may 
know what he ſhould doe > and what he ſhould 
not doe - it was neceſſary that he ſhould be 
directed in all his deeds by a Law heavenly 
given by God» the which is ſo apparent » that 
- man may ſwꝛrve from it- as is the Law of 
od. 

Thirdly, man map onelp make a Law of 
ſuch things as he may judge upon and the 
judgment of man may not be of inward things, 
but onely of outward things ; and nevertheleſs 
it belongeth to perfection that a man be well 
oꝛdered in both» that is to ſay, as well inward 
as outward, Thercfo:e it was —_ — 

ave 
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Law of man be juſt and rightwiſe- two things 
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have the Law of God» the which ſhould oꝛder 
a man as well of inward things as of outward 


things. 


he fourth is> becaule, as Saint Auguſtine 
ſaith in the firſt Book of Free Arbitrement, the 


Alam ot man may not punih all offences: fox 


if all offences (ould be puniſhed-the Common= 
wealth Gould be hurt as is of Contracs : foz 


tit cannot be avoided> but that as long as Con⸗ 
tracts be ſuffered» many offences ſhall follow 
= thereby, and pet they be ſuffered foz the com⸗ 
mon wealth. And therefoze that no evil ould 


be unpuniched, it was neceſſary to have the 
— of God that ſhould leave no evil unpu⸗ 
niched. 


CH AP. IV. 
C Of the Law of Man. 


He Law of Man (the which ſometime is 

called the Law poſitive) is derived by Bea= 
ſon» as a thing which is neceſſary» and pꝛo⸗ 
bably following of the Law of Reaſon, and of 
the Law of God. And that is called probable, in 
that it appeareth to many» and eſpecially to 
wile men ⸗ to be true. And therefoze in every 
Lay poſitive well made is ſomewhat of the 
Law of Reaſon» and of the Law of God: 
and to diſcern the Law of God and the Law 


ol Reaſon from the Law poſlti ve, is very hard. 


And though it be hard · yet it is much neceſſary 
in every mozal Doctrine, and in all Laws 
made foz the Commonwealth. And that the 


12 DIALOGUE TI, 


be neceſſary» that is to ſay» t diſedome aud 
Authoꝛity. A iſedome⸗ that he map judge after 


Beaſon what is to be done foꝛ the Comnunal⸗ 
ty, and what is expedient fo: a peacea ble con- 

verſation and neceſſary luſtentation of them. 
Authozitic, that he have Tuthozitie to make © 


Laws. Foz the Law is derived of Ligare / that 
is to-ſap> to bind. But the Dentence of a wile 
man doth not bind the Tomminaltte⸗ if he 


have no Rule over them. Wilo to every good 
Law be required thele Pꝛoperties; that is to 


ſay» that it be honeſt» right wiſe . -poſſible in it 


ſelf and after the Cuſtome of the Countrey- 
convenient fo: the place and time» neceſſarp - 
p:ofitable,and alſo manifeſt that it bz not cap- 


tious vp anp dark ſentences, ne mixt with any 
pꝛivate wealth» but all made foz the common 
wealth, And after Saint Bridget in the 4. ook» 
in the hundzed twenty nine Chapter» Every 
ood Law is o:dained to the health of the 
dul and to the fulfilling of the Laws of God. 
and to induce the people to flie e vil deſires and 
to doe good mozks. Alſo the Cardinal of Cam- 
brey wꝛiteth · whatſoever is righteous in the 
Law of Man · is righteous in the Law of God, 
Fo; every mans Law muſt be conſonant to 
the Law of God. And therefore the Laws 
of Pzinces> the Commandments of Pzeſates- 
the Statutes vf.Comminainies-ne pet the Oꝛ⸗ 
dinance of the Church is not righteous noꝛ ob⸗ 
tozp, but it be confonant to the Law of 


And ct ſuch a Law of Man that is conſo- 
nant to the Law ot Gov» it appeareth who 
bath right to Lands and Goods, — 
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Foz whatſoever a man bath by ſuch Laws of 
ter Wan» he hath righteoufly ; and whatſoever 
al- — hath againſt ſuch Laws, is unrighteouſly 
- 2 d. 

— 4 Foz Laws of Man not contrary to the Lam 
ike ol God, no to the Law of Beaſon . muſt be ob⸗ 
hat ſerved in the Law of the Soul: and he that de⸗ 
ile h them, deſpiſeth God> and reſiſteth God. 
he And kurthermoze, as Gratian ſaith» becaule e⸗ 
ood vil men feax to offend foz tear ot pain; there⸗ 
to | forcit was neceſſary that divers pains Houly 
: it de oꝛdained fo divers Offences-as Phyſicians 
ep, |} 92dained divers remedies foz ſeverall Diſeaſes. 
xp, © Aud ſuch pains be ozdained by the makers of 
= Laws» after the neceſſity of the time⸗ and af= 

ny ter the diſpoſition of the people. And though 
on that Law that oꝛdained ſuch pains hath there= 
by a confo:mity to the Law of God» (foz the 
cry Law of God commandeth that the people ſhall 
the take away evil from amongſt themlelves;) vet 
they belong not ſo much to the Law of God, 


11119 

= but that other pains (ſtanding the firſt Pzin= 
im. cipies) might be ozdained and appointed there⸗ 
the bote. That is the Law that is called moſt 
od. pꝛoperi the Law poſitive, and the Law of Man. 
eto Andthe Philoſopher ſaid · in the third Book 
ws of his Echicks, that che intent of a Maker of a Law 


is to make the people good, and to bring them to 
Venue. And although I habe ſomewhat in 
a general ſhewed thee whereupon the Law of 
England is grounded» ( foz of neceſſity it muſt 
be grounded of the ſaidHawws» that is to ſay» 
of the Law eternall-of the Law of Beaſon-and 
of the Law of God:) neverthelels I pzay thee 
ew me - moze ſpecially whercupon it is 
grounded» 
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grounded» as thou thinkeſt · as thou betoze haſt 
pꝛomiſed to doe. 

Stud. I will with good will doe therein that 
lieth in me, foz thou haſt ſhewed me a right 
plain and ſtraight way thereto. Therefoze thou 
thalt underſtand, that the Law of England ts 
grounded upon ux principal Gzounds. Firſt, 
it is grounded on the Law of Reaſon, Second⸗ 
Ip, on the Law of God. Thirdly» on divers ge⸗ 


neral Cuſtomes of the Realm. Fourthly» on di= 4 


vers Principles that be calted Maximes; Fifth= 
ly on divers particular Cuſtomes. Dixthly, on 


divers Statutes made in Parliaments by the 
King, and by the Common Counſel of the 


Realm. Ot which Gzounds J (hall ſpeak by 
oꝛder as they be rehearſed befoze. Ind firſt of 


the Law of Reaſon. 


CHAP.V. 
q Of the firſt Ground of the Law of Eneland. 


TY firſt G:ound bf the Law of England is 
the Law of Reaſon, whereof thou haſt treat⸗ 
ed defoze in the 2. Chap. the which is kept in 
this-Bealm, as it is in all other Realms, 
and as of neceſſitie it muſt needs be» (as thou 
haſt ſaid betoꝛe ' 

Do&, But J would know what is called 
— Law of Natute after the Laws of Eng- 
and. : 

Stud. It is not uſed among them that be 
learned in the Laws of England, to reaſon what 
thing is commanded oz pꝛohibited by the Law 
of Nature, and what not but all the tea ſon⸗ 

; ing 
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ing in that behalf is under this manner. 28 
bwhen any thing is grounded upon the Law of 
Nature: they ſay» that Beaſon will that ſuch a 
thing be done; and if it be p20i)ibited by the 


Z Law of Mature they ſay it is againſt Reaſon» 
oz that Beaſon will not ſuffer that to be dene. 
= Do&. Then J p:zay thce ſhew me what they 
that be learned in the Laws of the Realm hold 
to be commanded 92 pꝛohibited by the Law of 
Mature / under ſuch terms and after ſuch man= 
ner as is uledamong them that be learned in 
the ſaid Laws. 

Stud. There be put by them that be learned in 
the Laws of England two degrees of the Lam 
of Reaſon, that is to ſap» the Law of Rraſon 
primary, and the Law of Reaſon ſccundary. By 
he Law of Reaſon primary be pꝛohi u ited in the 
Laws of Englard Murder (that is che death of 
jim that is innocen:) Perjurie-D2cert > Dzcak= 

x of the Peace and many other like. Ind by 

he ſame Law alſo it is lawfull fo: a man to 
efend himſelf againſt an unjuſt power- ſo he 
rep due circumſtance. Ind alſo» if any P19= 

iſe be made by man as to the body, it is by 
Law of Reaſon void in the Laws of Eng- 

nd. The other is called the Law of ſecundarie 
zeaſon > the which is divided into two 
ranches that is to ſay» into aLaw of ſe⸗ 
undarie Reaſon general, and into a Law of ſe⸗ 
ndarie Reaſon particular, The Law of a ſe⸗ 
darie Beaſon general is grounded and de= 

ved of the general Lay oz general Cuſtome 
P2operty» whereby Goods moveable and 
nmoveable be bzought into a certain Pꝛo⸗ 

?> fothat every man may know his on 

15 thing; 
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thing · And by this bꝛanch de pꝛohibited in the 
Laws of England Diſſeifins > Treſpaſs in 
Lands and Goods, Reſcuſs- Theft» unlaw= 
full Qithholding of another man's Goods, and 
ſuch other. And by the ſame Law it is a 
Gꝛound in the Law of England, that Datisfas 7 
ton muſt be made fo2 a Treſpaſs, and that 
Reſtitution muſt be made of ſuch Goods as 4 
one man hath that belong to another man, the 5 
Debts muſt be patd, Covenants fulfilled, and 
tuch other. And becauſe Diſeifins Treſpaſs | ; 
in Lands and Goods · Theft, and other» had 4 
not ben known- if the Law of Pꝛopertie had 
not been oꝛdained; therefoze all things that be d 
derived by Beaſon dut of the ſaid Law of P:0- f. 
pertie be called che Law of Reaſon ſecundary gene- | 

ral, fo: the Law of Pzoprrty is generally kept W a; 
in all Tountrics. 

The Law of Reaſon ſccundary particular ig 
the Law that is derived of divers Cuſtoms 
general and particular» and of divers Max- 
times and Dratutes ozdained in this Realm, 
And it is called the Law of Reaſon ſecundary par. 
ticular, becauſe the Beaſon in that caſe is deri 
ved of ſuch a Law that is onely holden fo: 
Lawin this Realm-and in none other Realm. 

Doct. J pray thee ſhew me ſome ſpecial Cale 
of ſuch a Law of Reaſon ſecundary particulat 
fo: an example. 

Stud. There is a Law in England, which is 
Law of Cuſtome> that if a man take a Di- 
ſtreſs lawfully, that he ſhall put it in Pound 
overt > there to remain till he be ſatisfied of that 
he diſtrained fox. And then thereupon map br 
asked this queſtion> that if the Beaſts a... 

oun 
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© Pound fo lack of meat» at whoſe perill die 
n } tyeys whether die they at the perill of him 


- that diſtrained oz of him that owcth rhe 
d 3 Weaſlts ; 
a Þ Dect. It the Law be as thou ſapeſt, and 


as that a wan foz a juſt cauſe cak:ci) a Oiſtrels, 
at and patteth it in the Poasd overt and no 
as Law comp. th him that diſtratucta ro give 
he them meat, then it ſc2aicty of realon, that if 
nd the Diltrc(s die in pound foz lack of meat, that 
is it died at the peri of him that ow:th the 
ad Weaſts, and not of him that diſtrained; fox 
jad X in him that diſtrained there can be aſſignedno 
; be dekault but in the other map ve aſſigned a de⸗ 
20- FF fault» becauſe the Bent was unpaid, 
ne- Stud. Thou haſt given a true judxement » 
ept and who hath taught thee to doe lo, but Rea⸗ 
ſon derived of the {aid general Cuſtome ? And 
r 19 the Law is ſo full of ſuch ſ:cundary reaſons 
m9 il verived out of the gencral Cuſtoms and Max 
ar- imes of the Realm» that ſome men have affer⸗ 
im. med that all the Law of the Bcalm is the 


par- Law of Reaſon. But that cannot be p:ovcd- 
der as me {emeth» as J have partly ſhewed be= 
n koi fo2e> and moze fully will ſhew after. And it 
um. is not much uſed in the Laws of England, tu 


reaſon what Law is grounded upon the Law 
of the firſt Reaſon p:imarie» oz on the Law of 
Reaſon ſecundary» fo: thep be moſt common= 


chis ir openip known of themſelves ; but koz the 
Di-Wknowledge of the Law of Reaſon ſecundary 
ou Wits greater difficulty, and therefoze therein de= 
that Wpendeth much the manner and fozm of Argu⸗ 
ay u ments in the Laws of England. 

ie Ind it is to be noted, that all the deeiving ol 
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Keaſon in the Law of England pꝛoceedeth of the 
firſt Pꝛinciples of the Law, oz of ſomething 
that is dcrived of them: and therefoze no man 
may right wiſely judge ne groundly reaſon in 
the Laws of England, if he be ignozant in the 
firſt Pꝛinciples. Allo all Birds, Fowls, wild 
Beaſts of Foꝛreſt and Uarren>and ſuch other » 
be excepted by the Laws of England out of the 
ſaid general Law and Cuſtome of Pꝛopertp. 
Foz by the Laws of the Realm no Pꝛoperty 
map be of them in any perlon- unleſs thep be 
tame. Nevertheleſs the Eggs of Hauks> He⸗ 
rons-92 ſuch other as build in the Gꝛound of 
any perſon be adjudged by the ſaid Laws to 
belong to him that oweth the Gꝛound. 


CHAP. VI. 
Of rhe ſecunc Ground of the Law of England, 


Þ E ſecond Gꝛound of the Law of Eng- 

lind is the Law of God: and therefoze fo: 
punichment of them that offend againſt the 
Law of God, it is enquired in many Courts in 
this Realm: if any hold any Opinion ſecretly 
92 in any other manner againſt the trueCatho= 
lick Faith; and alſoif any general Cuſtome 
were directly againſt the Law of God » oz if 
any Dtatute were made directly againſt it: 
as if it were oꝛdained that no Alms ſhould be gi- 
ven foꝛ no neceſſity, the Cuſtome and Dtatute 
were void Nevertheleſs the Dtatute made 
in the 24. pear of King Edward 3. whereby it 
is oꝛdained that no man under pain of Impꝛi⸗ 
ſonment hall give any Films to any valiant 
Beggers that may well labour that they ma 
9 


8 
'02 
he 
in 
1p 
0- 
me 
ik 
t: 
gi⸗ 
Ute 
ade 
it 
N1- 
ant 
nay 
ſo 


- 
0 . ; W 
— TRY Fo 92 . 


CHAPTER VI. 19 


ſo be compelled to labour fox their living» is a 
good Statute, fox it obſexrveth the intent of the 
Law of God. And alſo by authozitp of this 
Law there is a Gꝛound in the Laws of Eng. 
land, that he that is Accurſed ſhall maintain no 
Action in the King's Court except it be in ve= 
ry tew caſes; ſo that the ſame Excemmunica⸗ 
tion be certified befoze the King's Juſtices in 
ſuch manner as the Law of the Realm hath 
appointed. And by the autho:ity alſo of this 
G:ound the Law of England admitteth the 
Spiritual Jurisdiction of Diſwes and Offerings, 

and of all other things that of right belong unto 
it; and receivcth alſo all Laws of the Church 
duely made, and that exceed not the power of 
them that made them. Ja1ſomuch that in ma= 
ny caſes it behoveth the King's Juſtices to 
judge after the Laws of the Thurch, 

Doct. How may that be, that the King's 
Juſtices ſhould judge in the King's Courts 
aftcr the Law of the Church 2 fot it ſœmeth 
that the Church ſhould rather give judgement 
inſuch things as it may make Laws of- then 
the King's Juſtices. 

Stud. That map be done in many caſcs 
whereof I ſhall fo: an example put this caſe : 
I a Writ of Right of Ward be bꝛought of the bo⸗ 
dy» ac. and the Tenant confeſſing the Tenure» 
and the Nonage of the Inkant⸗ ſaith» that the 
Infant was married in his Þnccſtours daics 
Ec. whereupon xij men be \mo2n- which give 
this Uerdict» that the Infant was married in 
the life of his Anceſtours . and that the ctoman 
in the Life of his Anceſtour ſued a Divorce, 
whereupon Sentence was given that they 

Bz Gould 
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(ould be divozced> anv that rhe Heir appealed⸗ 
which hangeth vet undilcuſicd» pꝛa ping the aid 
ot the Juſtice ro know wyetyer the Jutant in 
this caic th ll oe laid married oz no: in this 
caſe, it the Law at the Cyurcy ve that the ſaid 
Sentence of Divorce aubet9 in his ſtrength 
and virtue untill it be adaulled upon tye ſaid 
Appeal, that rye Jnkant ar the death ok his 
Auccttour was uumarcecd > becauts the firſt 
Marriage was adnulleo vy that Divoꝛce, and 
if rye Law of the Church be⸗ that the Sen⸗ 
tencc ot te Diboꝛce ſtandeth not in etfect till it is 
be atfir ine d upon the ſary Appral ; then is the O 
Infant pet married, lo that the value of his 
Marriage cannot velong unto the Lozd: and 
there fozc in this caſe Judgement conditional 
(hail be given> ac. Inv in like wile the King's 
Juſtices in many other caſ:s ſhail judge after 
the Law of the Church ⸗ like as the Spiritual 
Judges muſt in many caſes fozm their Judge⸗ 
ment after the King's Laws. | 
Doct. Hob may that be» that the Spiritual 
9 25 (ould judge after the King's Laws; 
»:ap thee ſhew me ſome certain Cate thereof, 
Stud. Though 1t be ſomewhat a digrell.on 
rom our firſt purpoſe, pet J will not 'withylay 
thy defire> vut will with good will put the a 
Caſe oꝛ two thercot᷑ that thou ma peſt the bet⸗ 
ter perceibe what J mean. It A and B have 
Goods zoyntiy > and A bphis laſt (Gill be⸗ 
queath his poztion therein to C, and maketh 
the ſaid B his Executoꝛ and dieth⸗ and Cask⸗ 
eth the Execution of this Mill in the Spiritu⸗ 
al Court: in this caſe the Judges there be 
vound to judge that Mill to be void, -becaule it 
18 
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is void by the Laws of this Realm. Ind 
X likewiſe if a man be outlawed, and after by 
in his (ill bequeath certain Goods to Jol ac 
is Stile, aud make his Executozs , and die » the 
id King ſeiſeth his Goods» aud after giveth them 
th = again to the Executozs» and after J. at Stile ſu⸗ 
id ety a Citation out of the Spiritual Court az 
is gainſt the Executozs> to have Execution of the 
rſt Gill: in this caſe the Judges of the Dpiritu- 
nd al Court mult judge the Will to be void» as the 

„Lam ot the Realm is that it is; and pet there 
it is no ſuch Law of Fozfciture of Goods by 
he Out lawzꝛie in the Spiritual Law. 


ud CHAP. VII. 
W Of the third Ground of che Law of England, 


Þ E third G:ound of the Law of England 
ſtandeth upon divers general Cuſtomes of 

old time uſed thzough all the Realm which 
have been accepted and appzoved by our Dove= 
reign Lozd rhe King and his P:ogenito2s » 
and all his Subjects. Ind becauſe the ſaid 
Cuſtomes be neither againſt the Law of God 
oʒ the Law of Bcaſou» and have been alway 
taken to be good and neceſſary foz the com= 
non wealth of all the Realm; therefoze they 
have obtained the ſtrength of the Law» inſo⸗ 
nuch that he that doth againſt them doth a= 
taint Juſtice ; and theſe be the Cuſtoms that 
pzoperly be called the Common Law. And it 
hall alway be determined by the Juſtices whe⸗ 
her there be any ſuch general Cuſtome oz not 
nd not by 12 men. And of thele general. 
pls, 4 Cuſtoms. 
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Cuſtoms » and of certain Punciples that be 
called Maximes, which alſo take effect by the old 
Cuſtome of the Realm (as ſhall appear in the 
Chapter next following ) dependeth moſt part 
of the Law of this Realm. And therctoze our 
Sovereign Lozd the King at his Cozonation» Z 
among other things, raketh a folemn Oath⸗ 
that he ſhall cauſe all the Cuftoms of his 
Bealm faithfully to be obſcrved, Y 
Dc&. I pray the ſhew me ſome of theſe ge= 2 
neral Cuſtomes. 3 
Stud. J will with good will: and firſt I ſhall $ 
Hew thee how the Cuſtome of the Bealm is the 
very ground ok divers Courts in the Bcalm» 7 
that is to ſay, of the Chancery, of the Kk. Bench, 
of the Common-pleas, and the Exchequer, the | 
which be Courts of Beco:d » becauſe none 
may ſit as Judges in theſc Courts but by the 
King's Letters patents, And theſe Courts 
have divers Authozitics> whereof it is not to 
treat at this time, Other Tourts there be 
alſo onely grounded by the Cuſtome of the 
Realm, that be of much leſs Juthozitp then 
the Courts befoze rehearſed. As in every 
Shire within. the Realm there is a Court 
that is called the Countie, and another that 
is called the Sheriff 's Torne and in everp Ma⸗ 
noꝛ is a Court that is called a Court- baron, and 
to every Fair and Market is incident a Court 
that is called a Court of Pi powders. And though 
in ſome Statutes is made mention ſometime 
of the laid Courts; pet nevertheleſs of the 
firſt Inſtitution of the ſaid Courts, and that 
ſuch Courts ſhould be, there is no Dtatute no! 
Law. weitten in the Laws of England. yoo! 
— a ä a 
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all the ground and beginning of the ſaidCourts 
depend upou the Cuſtome of the Realm; the 
wyich Cuſtome is of ſo high authouty>that the 
{aid Courts ne their Juthozities map not be 
altered, ne their Names changed, without 
Parliament, 

Aiſo by the old Cuſtome of the Realm no 
man ſhall be taken» impz1ſoned> diſſerſed-noz o⸗ 
therwile deſtroyed» but he be put to anſwer by 
the Law of the Land : and this Cuſtome is 
confirmed by theDtatute of Magna charta, cap. 26. 

Alto by the old Cuſtome of the Realm all 
men great and ſmall ſhall doe and receive Ju⸗ 
ſtite in the King's Courts: and this Cuſtome 
is confirmed by the Statute of Marlb. cap. 1. 

Aliſo by the old Cuſtome of the Realm the 
eldeſt Don is onely Heir to his Anceſtoꝛ; and 
if there be no Dons» but Daughters, then all 
the Daughters (hall be Heirs. And lo it is of 
Diſters and other Kinſwomen. Andik there 
be neither Son Daughter» Bꝛother⸗ noz Di- 
ſter ; then ſhall the Inheritance deſcend to the 
next Kinſman oz Kinfſwoman of the whole 
bloud to him that had the Inheritance, of how 
many degrees ſoever they be from him. Andif 
there be no Heir general no: ſpecial» then the 
Land (hall eſcheat to the Lozd of whom the 
Land is holden, 

Aliſo by the old Cuſtome of the Realm 
Lands (hall never aſcend oz deſcend from the 
Don to the Father oꝛ Mother noꝛ to any o⸗ 
ther Anceſtoꝛ in the right line bur it all ra⸗ 
ther eſcheat to the Loꝛd of the Fee. 

Allo if any Alien have a Don that is an A= 
lien» and after is made Denizen, and m—_— 
other 


24 DIALOGUE 1, 


other Hon and after purchaſeth Lands, aud 
dieth; the youngeſt Don ſhall inherit as Heir⸗ 
and not the eldeſt. 

Alco if there be thzes Bzethzen-and the mid⸗ 
deſt Bzother purchale Lands, and dieth with⸗ 
out Heir of his Body; tye cldeſt WB2other ſhall 
inherit as Meir to him» and not the pounger 
Wrother. 

And it Land in Fee=-fmple deſcend to a man 
by the part of his Father and ge diet!) with⸗ 
out Heir of his body; then the Inheritance 
chall deſcend to the next Heir of the part of his 
Father. Þndif there be no ſuch Heir of the 
part of his Father» then if the Father pur⸗ 
chaſeth the Lands» it (hall go to the acxt Heir 
of the Father's Mother» and not to the next 


Heir of the Don's Mother, but it ſhall rather F 


elcheat ts the Lozd of the Fee, But if a man 
purchaſe Lands to him and to his Heirs» and 
die without Heir of his bodp⸗ as is (aid befoze ; 
then the Land ſhall delcend to the next Meir 
ok the part of his Father if there be any» and 
if not, then to the next Heir of the part of his 
Mother. 

Fiſo if the Don purchaſeth Lands in ke; 
and dieth without Heir ok his bodie; the Land 
Hall deſcend to his Uncle» and ſhall not aſcend 
to his Father: But ik the Father have a Don» 
though it be many years after the death of the 
elder Bzother> pet that Don ſhall put out his 
Uncle, and ſhall enjoy the Land as Heir to 
the elder Bꝛother foz ver. 

Alſo by the Cuſtome of the Realm the 


Childe that is bozn befoze Eſpouſals is Ba- 


ftard». and hall not inherit. 
Alſo 
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d A ilſo the Cuſtome of the Realm is> that no 
manner of Goods noz Chattcls- real noz pers 
ſonal > hall ever go to the Ycir> but to the 
Exccutozs- oz to the Dzdinary» oz Admini⸗ 

ſtratozs. 

Atto the Hus band ſhall have all the Chat⸗ 

tels perſouais that his Wife had at the time of 

the Elꝑpaulals oz after - and alſo Chattels real» 
if he overlive his Wife 5 But if he lell oz give 
away the Chattelis reals and die by that Dale 

2 02 Gift the Intereſt of the (Wife is determined » 

oz cife they Wall remain to the Wife» if che 

overlive her Husband, Allo the Husvand ſhall 
© have all the Inheritance ot his Waite whereof 
he was ſeiſed in deed in the right of his (Alike 
during the Eſpouſals in fe oz in fer=tail genc⸗ 
ral» foꝛ term cf life, it he Hare any Chitde by 
her to hold as Tenant by the curteſie of Eng- 
land; and the Wife (hall have the third part of 
the Inheritance of her Yusvaud> wherect he 
was ſciſed in deed 02 in Law aftcr the Eſpou= 
ſals ac. But in that cale the cdl ite at the death 
of her Bus band muſk be of the age of nine year 

02 above / oz elſe ſhe ſhall have no Dowzy. 

DoR. d hat if the Busband at his death be 

Within the age of nine pears 3 
Stud. I ſuppoſe (he hall yet have her Dower. 

Allo the old Law and Cuſtome of the Realm 

is that after the death of every Tenant that 

bold:th his Land by Knight's ſcrvice» the 

Loꝛd Hall have the Gard and Marriage ot the 

Heir till the Heir come to the age of 21 pears ; 

andif the Heir in that caſe be of full age at the 

death of his Anceſtoꝛ - then he hall pap to his 

Lozd his Relief which at the Common Law 
as 
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was not certain, but by the Stat. of Magn. ch. off 
it is put in certain; tarts to ſay» for 2Very FA 
whole Anight's te to yay C. s. and foz 4 co: 
whole Baronie to pip C. raarks foz Relief, m; 
and fo: a whole Eartdvm to pay C. l. and rei 
after that rate. Ind it rge Heir of luch aTe⸗ m 
nant be a tUloman> ano che at the death of her 
Anceſtoꝛ be within the ag of 14 pears» then ok 
by the Common La o che chould have been in 2x 
Uard onely till 14 y:ars» ut oy the Stat. ok ha 
W. 1. in luch caſe ſhe ſhall ve in (Uard till 16 ſu 
pears. And ik at the d:ath of her Aaceſtoz ſhe tp 
be of the age of 14 years oz above the ſhall ve 
out of 2Uard» though the Land be Holden ok C 
the Ring» and then che ſhall pay Belicfas an pa 
Heir=-male ſhall, 6 

Alto of Lands holden in Socage it the In⸗ W is 
ceſtoz diz> his Heir being wit hin rhe age of 14 W ve 
pears> the next friend of we Heir ⸗to whom the ſet 
Inheritance may not 0:{:end» hall have the 
Ward of his Bodp and Lands till he (hall come 
to the age of 14 pears and then he may enter. 
Ind when the Heir concth to the age of 21 
pears, then the-Gxryian ſhall vield him an Ac⸗ 
—1 koz the P:ofits thercot by him recei- 

ed. 

Alſo ſuch an Heir in Docag? foz his Relief 
ſhall double his Bent to the Lozd the pear 
following the death of his Anceſt 2: As if his 
Anceſtoꝛ held by rij d. Rent the Heir in the 
pear following (hall pay the xij d. for his 
Bent and other xij d. fo: his Reliek; and the 
Belief he muſt pay» though he be within Age 
at the death of his Anceſtoz. t 

Aldo there is an old Law and Cuſtome — 
this 
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= this Realm, that a Free⸗hold by wap of Fe⸗ 
ch. Foffment> Gift oz Leaſe, paſſeth not without 
ry? FLaverie of ſciſla ve made upon the Land ac= 
+ 4 cozding, though) a Dxd of Feoffment be thereof 
if made and delivered: But by way of Durz 
ind 2 render» Partition, and Eſchange» a Freezholy 
e map paſs without Liverie, 
her Illo if a man make a ill of Land wheres 
ok he is ſeiled in his Demelne as of Fee, that 
> Willis void : but if it had ſtood in Feoffces 
„ok hands it had been good. And allo in London 
16 ſuch a Will is good by the Cuſtome of the Ci⸗ 
che tp⸗ if it be enrolled, 
ve Aldo a Leaſe o: term of pears is but a 
| of Chattell by the Law, and thercfoze it map 
an 2X pals without any Liveric of ſeiſin: but other= 
= wile it is of a State fo: term of lite, fo: that it 
n- WM is a Free=holdin the Laws and therefoze Li= 
14 verie muſt ve made> oz elſe the Free hold paſ= 
the ſeth not. 
he Allo by the old Cuſtome of the Bealm a 
man may diſkrain foz Bent=ſervice of com= 
mon right; and alſo foz a Rent reſerved upon 
a Gift in tail, a Leaſe koz term of life, of 
pcars> and at will: and in ſuch caſe the Lozd 
may diſtrain the Beaſts of Tenants as ſoon 
as they come upon the ground; but the Beaſts 


= 


= wav 
— 
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icf WF of Strangers that come in but by manner of 
ar an Eſcape he map not diſtrain⸗ till they have 
1s been levant and couchant upon the ground. 
he But foz Debt upon an Obligation, noz upon 


a Contract102 foz Account> ne pet foz Arrera⸗ 

ges of Account noꝛ foz no manner of Treſpaſs» 

— noz ſuch other, no man may di⸗ 
rain. 


And 
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And by the oldCuſtom of the Realm all Jf= 2 
ſues that ſhall be jopned between party and 
party in any Court of Recozd within thr 5 


Realm, except a fzw whereof it needeth not 


to treat at this time muſt ve tried by x11 free 2? 

and lawfull men of the Milne⸗ that be not of 7 
affinitie to none of the parties: and in other 
Courts that be not of Recozd» as in the Coun⸗ 


ty, Court-baron» Bundzed⸗ and ſuch other 
like, they ſhall be tried by the Oath of the 
parties, and not other wiſe, unleſs the partics 
aſſent that it hall be tried by th? Homage, 
And it is to be noted, that Lo:ws» Barons 
and all Peers of the Bealm be excepted out 
of ſuch Trialls-if they will; but if they will 
wilfully be [won therein, ſome ſay it is no 


etrour : and they may» if they will have a 


Ait out of the Chancery dire:ted to the Dye= 
riff, commanding him that he ſhall not im⸗ 
pannell them upon no Enqueſt. 

Ind of this that is ſaid bekoze it appeareth⸗ 
that the Cuſtoms afozeſaid- noꝛ other lik: un- 
to them whereof be very many in the Laws of 
England, cannot be pꝛobed to have the ſtrength 
of Law oncly by Reaſon. Foz how may it 
be proved by Reaſon that the eldeſt Don 
hall onely inherit his Father» and the younger 
to have no part; oz that the Husband ſhall 
have the whole Land foz term of his life as 
Tenant by the curteſle / in ſuch manner as be⸗ 
foe appeareth» and that the Wife hall have 
onely the third part in the name of the Dower; 
and that the Hus hand ſhall have all the Goods 
of his :Uife as his own and that if he die li⸗ 
ving the Mike, that his Gxecutozs ſhall 2 

| 
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the Goods and not the {ife > All theſe and 
luch other cannot be pꝛoved onely by Reaſon» 
that it ſhould be ſo⸗ and no otherwiſe» although 
they be reaſonable ; and that with the Cu⸗ 
ſtome therein uſed» ſufficeth in the Laws» and 
a2 Statute made againſt ſuch general Cuſtoms 
= ought to be obſerved- becauſe thep be not meer⸗ 
lp the Law of Reaſon. 

> Mifothe Law of Pꝛopertie is not the Law 
= of Reaſon» but the Law of Cuſtome» howbeit 


that it is kept» and is alſo moſt neceſſary to be 


kept, in all Realms» and among all people; 
and ſo it may be num bed among the general 
Cuſtomes of the Realm. And it is to under= 
ſtand that there is no Statute that treateth of 
the beginning of the ſaid Cuſtums> ne why 
they ſhould be holden foz Law; and therefoze 
after them that be learned in the Laws of the 
Realm, the old Cuſtome of the Realm is the 
onety and ſufficient authozity to them in that 
behalf, And J pꝛay thee ſhew me what Do= 
«ours hold therein⸗that is to ſay, whether a 
—_— onely be a ſufficient authority of anp 
aw. 

De&. Doctours hold that a Law grounded 
upon a Cuſtome is the moſt ſureſt Law ; but 
this thou muſt alwaps underſtand therewith» 
that ſuch a Tuſtome is neither contrary to the 
Law of Reaſon-no: the Law of God. Ind now 
] p:ay thee ſhew me ſomewhat of the Maximes 
of the Law of England, whereof thou haſt 
made mention befo:e in the 4. Chapter, 

Stud. I will with good will. 


CHAP, 
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CHAP. VIII. 
Of the fourth Ground of the Law of Englazd, 


HE fourth Gꝛound of the Law of England 
ſtandeth in divers Pꝛinciples that be cal⸗ 

led in the Law Maximes, the which have been 
always taken fo: Law in this Realm - ſo that 
it is not lawfull foz any that is learned to deny 
them: foz every one of thole Maximes is 
ſufficient authozitp to himſelf. Ind which is 
a Maxime: and which not-ſhall alway be de⸗ 
termined by the Judges and not by xij men. 
And it needeth not to aſſign any reaſon why 
they were firſt received foz Maximes ko it ſut᷑⸗ 
ficeth that they be not againſt the Law of 
Reaſon» no: the Law of God, and that they 
have alway been taken foz a Law, Aud ſuch 
Maximes be not onely holden fo: Law but 
alſo other Caſes like unto them, and all 
things that neceſſarily follow upon the ſame 
are to be reduced to the like Law; and there= 
foze moſt commonly there be aſſigned ſome 
reaſons 02 conſiderations why ſuch Maximes 
be reaſonable, to the intent that other Caſes 
like map the moꝛe conveniently be applied to 
them. And they be of the ſame ſtrength and 
effect in the Law as Dtatutes be. Ind though 
the general Tuſtoms of the Realm be the 
ſtrength and warrant of the ſaid Marimes-as 
they be of the general Cuſtoms of the Realm + 
pet becauſe the (aid general Cuſtoms be in a 
manner known thꝛough the Realm, as well 
to them that be unlearned as learned-and — 
a h | 
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ughtiy be had and known · and that with little 


ſtudie and the Maximes be only known in the 
King's Courts, oz among them that take 


Arcat ſtudy in the Law of the Realm, andaz 


mong few other perſons ;- therefoze they be let 
in this (Uriting koz leverall Gꝛouſds, and he 
f that liſteth map ſo accompt them 02> if he 

will he may take them foz no G2ound> after 
his plcaſure, Of which Maximes J Hall 
hereakter chew thes part. 
I Firſt» there is a Maxime» that Eſcuage 
"2 uncertain maketh-Knight's (er vice. 

Alſo there is another Maxime, that Eſcu= 
age certain maketh Docage. 
Allo, that he that holdeth by Caſtle⸗gard 
holdeth by Knight's ſer vice ⸗but he holdeth not 
by Eſcuage: And that he that holdeth by 
x 8. tothe gard of a Caſtle holdeth by Do= 
cage. 

Ilſo there is a Maxime that a Diſcent ta⸗ 
zeth away an Entrie. 

Yiſo- that no Pꝛeſcription in Lands ma⸗ 
eth a Bight. 

Alſo, that a Pzeſcription of Rent and 
B:zofits appzender out of Land maketh a 
Right. 
Allo, that the timitatton of a Preſcripti- 
generally taken is from the'time that no 
nan's minde runneth to the contrary. 
Yiſo that Aſſigns may be made upon 
nds given in ke, fo: term ok like, 02 fo2 
of pears» though no mention be made 
Iſligns : and the ſame Law is of a Gent 
hat is granted; but otherwiſe it is of a (Uar= 
anty and of a Covenant, 


Fils 


en 
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Alſo that a Condition to avoid a Free=hold 
cannot be picaded without Deed ; but to avoid 
a Gift of Chattel it may be pleaded without 


Ded. | 
Allo that a Beleaſe oz Confirmation made | 


by him that at the time of the Releaſe oz Con⸗ 
firmation made had no right 18 Void in the 
Law» though a right come to him after; except 4 
it be with WWarrauty»> and then it ſhall bar him 
of all right that he ſhall have after the Mar⸗ 
rantie made. 
Aldo that a right oz title of Aion that onely 
de pendeth fn Action cannot be given no2 gran⸗ 
ted to none other but onelp to the Tenant of 
the ground, oz to him that hath the Reverſton | 
oꝛ Bemainder of the ſame. 

Alſo that in an Action of Debt upon a Ton⸗ 
trac the D fendant may wage his Law: but 
otherwiſe 1: is upon a Leaſe of Lands kfoz 
term of pears» 92 at will. | 

Alſo it that any Exigent in caſe of Felony 
be awarded againſt a man » he hath thereby 
fo:thwith fozfcitcd his Goods to the King. 

Alto ik the Son be attainted in the life of 
the Father» and after he purchaſeth his Char- 
ter of Pardon of the King» and after the Fa- 
ther dieth: in this caſc the Land ſhall eſcheat 
to the Luzd of the Fe> inſomuch that though 
he have a pounger Bꝛother⸗ pet the Landſhall 
not deſcend to him; fox by the Attainder of the 
elder Bzother the Bloud is coꝛrupt and the 
Father» in Law» died without Heir. 

Alſo if an Abbot oz Pꝛioz alien the Lands 
of his Houſe, and dieth; in this caſe» though; 
his Succeſſoꝛ have right to the Lands, pet he 
may 
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id may not enter > but he mul} take his Action 

1D that is appointed him by Law. 

ut Alco there isaWaxime in the Law>that if a 
| Uillain purchaſe Lands» and the Lozd euter⸗ 

de he all in joy the Land as his own: but if the 

n= | Uallain alien befoze the Lozd enter» the Alie⸗ 

the nation is good. Ind the ſame Law is of 


im Alto if a man ſteal Goods to the value of 
ar- | twelve pence oz above, it is Felony, and he ſhall 
die fozit. Ind if it be under the value of xij 
clp | pence> then it is but Petite larceny, and he ſhall 
an- not die koz it> but ſhall be otherwiſe puniſhed 
- of {| after the diſcretion of the Judges» except it be 
ton taken from the perſon : koz if a man take any 
thing how little ſoever it be, from a man's 
on= {| perſon feloniouſly> it is called Robbery, and he 
TJ Hall die foz it. 
F Filo he that is arraigned upon an Indite⸗ 
ment of Felony all be admitted in favour of 
life to challenge xxxvj Juro2s peremptozily z 
but if he challenge anp above that number the 
Law taketh him as one that hath refuſed the 


fe of Law, becauſe he hath refuſed thze whole En= 
bar- Yaveſts> and therefoze he all die: but with 
Fa- {cauſe he may challenge as many as he hath 
cheat eauſe of challenge to. And farther it is to be 


ough Monderſtood=that ſuch peremptozy challenge all 
(hail Wot be admitted in Appeal becauſe it is at the 
ff the ¶ Nuit of the partie. | 

d the Yilo the Land of every man is in the Law 


encloſed from other» though it lie in the open 
d: and therekoꝛe if a man do treſpaſs there⸗ 
ah in- the Writ Hall be» Quare clauſum fregit. 
Nilo the Bents- Commons of Paſture- of 
| G : Tur⸗ 
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Turbarie» Beverfions- Remainders, noz ſuch 
other things which lie not in manual occupa⸗ 
tion map not be given noz granted to none o⸗ 
ther without woꝛiting. 

Alſo that he that recobereth Debt oz Da⸗ 
mages in the King's Courts by ſuch an Adi⸗ 
on wherein a Capias lap in the Pꝛoceſs, may 
within a pear after the Recovery have a Capi- 
as ad ſatisfaciendum, to take the Body of the De⸗ 
fendant> and to commit him to pzilon till he 
habe paid the Debt and Damages: but if 
there lay no Capias in the firſt Adion , then the 
Plaintiff hall have no Capias ad ſatisfaciendum, 
but muſt take a Fieri facias 02 an Elegir within 
the pear » oz a Scire facias after the pear » oz 
within the pear> if he will. 

Alſo if a Beleaſe oz Confirmation be made 
to him that at the time of the Beleaſe made 
had nothing in the Land, ac. the Releaſe 0; 
Confirmation is void» except in certain caſes 
as to vouch» and certain other Which need not 
here to be remembꝛed. 

Alſo there is a Maxime in the Law of Eng. 
land, that the King may diſleiſe no man» no; 
that no man may diſſeile the King ⸗ ne pull any 
Beverſton oz Remainder out ok him. 

Alſo the King's Excellency is lo high in the 
Law» that no Fre-hold may be given to the 
King ne be derived from him but by matter 
of Becozd. 

Alſo there was ſometime a Maxime and a 
Law of England, that no man ſhould have 3 
Writ of right but by ſpecial ſuit to the King» 
and foꝛ a Fine to be made in the Chancery foz 


tt, But theſe Maximes be changed by the 
Stat. 
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Stat. of Magna charta, cap. 16. where it is ſaid 
thus» Nulli negabimus, nulli vendemus rectum vel 
juſtitiam. And by the woꝛds Nulli negabimus, a 
man ſhall have a writ of right of courſe in the 
Chancery without ſuing to the King foz it: and 
by the woꝛds Nulli vendemus, he (hall have it 
without Fine. Ind lo many times the old 
Maximes of the Law be changed by Dta= 
tutes. Alſo though it be reaſonabte that foz the 
manifold diverſities of Actions that be in the 
Laws of England, there ſhould be diverſities of 
Paocels- as in the real Actions after one man= 
ner and in perſonal Actions after another 
manner: pet it cannot be pꝛoved meerly by 
Reaſon that the ſame Pzoceſs ought to be had» 
and none other; foz by Dtatute it might be al⸗ 
tered. And ſo the ground of the ſaid Pꝛoceſs is 
to be referred onely to the Maximes and Cuz 

ſtoms of the Bealm, 

Ind J have ſhewed thee theſe Maximes be= 
foze rehearſcd» not to the intent to ſhew the 
ſpecially what is the cauſe of the Law in them, 
fo: that would ask a great reſpite : but J have 
chewed them onely to the intent that thou 
mapeſt perceive that the ſaid Maximes and 


Got like map be conveniently ſet fo one of the 


ounds of the Laws of England. Mozeover 
there be divers caſes whercof Jam in doubt 
whether they be onely Maximes of the Lam» 


oz that they be grounded upon the Law of 
Beaſon ; wherein I p:ay thee let me hear thine 
opinion 


DoR. I ptayp the ſhew thoſe caſes that thou 
meaneſt; and I Hail make thee anſwer there⸗ 
in as I hall ſ& cauſe. 

C 3 CHAR 
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CHAP. IX. 


Hereafter follow divers Caſes wherein the Student 
doubreth whether they be onely Maximes of |} 
the Law, or that they be groun- 
ded upon the Law ot 
Reaſon, 


HE Law of England is that if a man co. 
command another to doe a Treſpaſs.and in 
he doth it / that the Commander is a & teſpal⸗ he 
ſer. And Jam in doubt whether that it ve one- Y 
ly bya Maxime of the Law oz that it be by 2 
the Law of Beaſon. 1 
Alſo, Jam in doubt upon what Law it is 
grounded» that the Acceſſozy ſhall not be put to W* 
anſwer befoze the Pzincipal> ec. | 
Alſo the Lawis » that if an Abbot buy a 
thing that cometh to the uſe of the Houſe» and 
dieth that his Succeſſoꝛ ſhall be charged. And 
am ſomewhat in doubt upon what ground 
that Law dependeth. x 
Allo that he that hath poſſeſſion of Land, 
though it be by Dill:ifin- hath right againſt all 
men but againſt him that hath right, 
Allo that if an Þction real be ſued againſt a- 
ny man that hath nothing in the thing deman- 
ded ⸗ the Writ ſhall a bate at the Common Law. 
Allo, that by the Alienation of the Tenant 
hanging the (Arit> oz his entry into Betigton: 
oz if he be made a Knight» oz if ſhe be a ac- 
man and take an Husband hanging the Writ» 
that the Writ (hall rot abate. 
Ilſo, if Land, and Rent that is going * 
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ok the ſame Land» come into one man's hand 
© of like Eſtate, and like ſurety of Title, the 
Bent is exting. 
ne Allo, if Land deſcend to him that hath right 
to the lame Land befoze» he ſhall be kemitted to 
his better Tit le, if he will. 
Alſo, if two Titles ve concurrent together 
© that the eldeſt Title (hall be preferred, 
Alto, that everp man is bound to make Re⸗ 
an compence fo: ſuch hurt as his Beaſts ſhall doe 
ind in the Cozn oꝛ Gꝛaſs of his neighbour» though 
al be know not that they were there. 
ne⸗ 1 Allo, if the Demandant oz Plaintiff, han⸗ 
by 


ging his Writ , will enter into the thing de⸗ 
#manded» his (Urit (hall abate. Andit is ma⸗ 
p times very hard and of great difficulty to 
know what Caſes of the Law of England be 
grounded upon the Law of Reaſon» and what 
pon Cuſtome of the Realm; and though it 
ve hard to diſcuſs it it is very neceſſary to be 
Known» foz the knowledge of the perfect Rea⸗ 
on of the Law. Andif any man think that 
heſe Caſcs befoze reherſed be grounded upon 
he Law of Reaſon» then he may refer them 
o the firſt Gzound of the Law 'of England , 
which is the Law of Reaſon» whereof is made 
mention in the fifth Chapter. And if any 
man think that they be grounded upon the 
Law of Cuſtome- then he map refer them to 
$ Warimes of the Law, which be aſſigned 
oz the fourth Gꝛound of the Law of England, 
phereof mention is made in the eighth Chap⸗ 
r> as befoze appeareth. 
Doct. But I p:ay thee ſhew me by what Au- 
thozity it is proved in the Laws of England, 
CT 4 that 


. 
tis 
t to 
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that the Caſes which thou haſt put befo2e in 
the eighth Chapter / and luch other which thou 
calleſt Maximes, ought not to be denied but 
ought to be taken as Maximes. Foz ſith they 
cannot be pzobkd by Reaſon» as thou agreeſt 
thy (elf they cannot, they may as lightly be 
denied as affirmed» unlels there be ſome ſuffi- 
cient Juth9zity to appꝛove them. 1 

Stud. Many of the Cuſtoms and Max» j 
imes of the Laws of England be known by 4 
the Uſe aud the Cuſtome of the Bealm fo aps ? 
parently» that it nedeth not to have any Law N 


witten thereof. Foz what needeth it to have 
any Law wzitten that the eldeſt Son ſhall (n= 
herit his Father» oz that all the Daughters 
ſhall inherit together as one Heir⸗ if there be If 
no Don; o: that the Husband ſhall have the 
Goods and Chattels of his (Uife that ſhe hath 
at the time of the Elpaulals oz after ; 02 that 
a Baſtard ſhall not inherit as Heir; oz the 
Executozs (hall have the diſpoſition of all 
the Goods of their Teſtatoz; and if there be 
no Executozs» that the Orvinary ſhall have it» 
and the Heir Hall not meddle with the Goods 
of his Anceſtoz > but if anp particular Cu⸗ 
{toms help him; 

The other Maximes and Cuſton:s of the 
Law> that be not ſo openly known among the 
p:ople> may be known partly by the Law of 
Beaſon » and partly by the Book of the 
Laws of England called Ycars ard Terms, and 
partly by divers Recozds remaining in the 
King's Courts > and in the Treaſurie and 
ſpeciaſſy by a Bock called the Regiſter, and allo 
by divers Statutes wherein many of the laid 

Cuſtoms 
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Cuſtoms and Maximes be oft recited, as to a 
diligent Searcher will evidently appear. 


CHAP. X. 
Of rhe fifth Ground of the Law of England, 


* E fifth Ground of the Law of England 
ſtandeth in divers particular Cuſtoms uſed 
in divers Counties, Towns, Cities and 
Loꝛdſhips in this Realm: the which particu⸗ 
lar Cuſtoms, becauſe they be not againſt the 
Law of Readon no: the Law of God» though 
they be againſt the ſaid general Cuſtoms oz 
Maximes of the Law, yet neverthelcls they 
ſtand in cect and be taken fo: Law: but if 
it riſe in queſtion in the King's Courts» whe= 


ther there be any ſuch particular Cuſtome oz 


not, it (hall be tried by xij men» and not bp 
the Judges» except the ſame particular Cu⸗ 
ſtome be of Recozd in the ſame Court. Ok 
which particular Cuſtoms J have hereafter 
noted ſome fo: an example. 

Firſt>there is a Cuſtome in Kent that is cal⸗ 
led Gavelkind, that all the Bꝛethꝛen (hall inhe⸗ 
rit together ⸗ as Siſters at the Common Law. 

Alſo there is another particular Cuſtome 
that is called Burgh-Engliſh, where the younger 
Don (hall inherit befoze the eldeſt; and that 
Cuſtome is in Nottingham. 

Alſo there is a Cuſtome in the City of Lon- 
don, that Free=men there may by their Teſta⸗ 
ment inrolled bequeath their Lands that they 
be leiled of to whom they will> except to Moꝛt⸗ 
main: and ik they be Citizens and WW 
that 
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that they may alſo bequeath their Lands to 
Moꝛtmain. 

Alſo in Gavelkind, though the Father be 
hanged» the Son ſhall inherit. Foz their Cu⸗ 
ſtome 1s, The Father 80 the bough, the Son ro rhe 
plough. 

Aliſo in ſome Countreys the {Uife ſhall ha ve 
the halt of the Husband's Lands in the name 
of her Dow2y» as long as ſhe liveth ſole. 

And in ſome Countrey the Bus band (hall 

ha ve the half of the Inheritance of his (Uife» 
though he have no Iſſue by her. 
Aiſo in ſome Countrep an Jnfant when he 
is of agg of xv pears may make a Feoffment- 
and the Feoffment good: and in ſome Coun= 
trep- when he can mete an elle of Cloth, 


CHAP. XI. 
Of the ſixch Ground of the Law of Exeland, 


1 * üxth Gꝛound of the Law of England 
ſtandeth in divers Statutes made by our 
Sovereign Lozd the King and his Pzoge= 
nitoꝛs, and by the Loꝛds Spiritual and Tem= 
pozal> and the Commons in divers Parlia= 
ments in ſuch caſes where the Law of Bea= 
ſon- the Law of God» Cuſtomes-Maximes-ne 
other Gꝛounds of the Law ſeemed not to be 
ſufficient to puniſh evil men- and to reward 
good men. And J remember not that J have 
ſeen any other Gꝛounds of the Law of Eng- 
land, but onely theſe that J have befozc re⸗ 
membzed. Furthermoz? tt appeareth of that 
I have ſaid bekoze, that oft-times w o2 
: thꝛee 
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thꝛee Gꝛounds of the Law of England muſt be 
joyned together oꝛ that the Plaintif can open 
and declare his right ⸗ as it may appear by this 
example. It a man enter into another man's 
Land by fozce, and after makcth Feoffment 
foz maintenance to defraud the Plaintiff from 
his Action; in this cale it appcareth that the 
ſaid unlawfull Entrie is p2ohibited by the 
Law of Reaſon : but the Plaintiffe ſhall rc= 
cover treble Damages : that is by reaſon of the 
Statute made in the 8. pear of King H. C. cap. 9. 
And that the Damages ſhall be ceſled by xii 
men, that is by the Cuſtome of the Bealm. 
And ſo in this caſe thzee Gꝛounds of the Law 
of England maintain the Plaintiff's Action. 

And lo it is in divers other cafes that need 
not to be remembꝛed now. And thus J make 
an end koꝛ this time to ſpeak any farther of the 
Gꝛounds of the Law of Erglard. 

DoR. 'J thank the fo2 the great pain that 
thou haſt taken therein. Nevertheleſs: foraſ= 
much as it appearcth that thou haſt ſaid be⸗ 
koꝛe, that the learned men of the Law of Eng- 
land pꝛetend to verific that the Law of England 
will nothing doe ne attempt againft the Law 
of Reaſon» no: the Law of God» J pray the 
anſwer mc to ſome Queſtions grounded upon 
the Law of England, how» as thou thinkeft, 
the Law may ſtand with Reaſon oz Conſci⸗ 
ence in them. 

Stud. Put the caſe» and J ſhall make anſwer 
therein as well as J can, 


CHAP. 
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CHAP. XII. 


The firſt Queſtion of the DoRour, of the Law 
ct Englana and Conſcience. 


[| Have heard ſay » that if a man that is 
bound in an Obligation pay the monep»>but 
he taketh no Þcquittance» 02 if he take one-and 
it happeneth him to leæſe it» that in that caſe he 
Gall be compelled by the Laws of England to 
pay the moncy again. And, how map it be 
ſaid then that that Law ſtandeth with Beaſon 
aud Confciencc > Foz as it is grounded upon 
the Law of Beaſon that Debts ought of right 
to be pa ped; ſoit is grounded upon the Law 
of Beaſon (as it ſemeth ) that when ther 
be payed» that he that paycd them (ould be 
diſcharged, 

Stud. Firſt» thou muſt underſtand » that it 
is not the Law of — that it a man that 
is bound in an Obligation pap the money 
without Acquittauce > 02 if he take Acquit⸗ 
tance and leſe it > that therefoze the Law de⸗ 
termincth that he ought of right to pay the 
money -cftſoons> fo: that Law were both a= 
gainſt Reaſon and Conſcience, But though 
it is (0, that there is a general Maxime in rhe 
Law of England, that in an Action of Debt ſu⸗ 
ed upon an Obligation the Defendant ſhall 
not plead that he oweth not the monep - ne 


can in no wiſe diſcharge himlelf in that Ati= 


on,. but he have Þcquittance oꝛ ſome other Uri- 
ting ſufficient in the Law» oꝛ ſome other thing 
like witneſſing that he hath paid the money ; 
that 
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that is oꝛdained by the Law to avoid a great 
Inconvenience that elſe might happen to cume 
to many people; that is to ſay» that every 
man by a nude parol and by a bare Averment 
(ould avoid an Obligation. Wherefoze to a= 
void that Jnconvericnce-the Law hath oꝛdat⸗ 
ned, that as the Defendant is charged by a 
ſufficient Writing» that ſo he muſt be diſchar⸗ 
ged by ſufficent Writing oz by ſome other 
thing of as high autho:zty as the Obligation 
is. And though it may follow thereupon» 
that in ſome particular caſe a man by occa⸗ 
ion of that general Maxime may be compel= 
led to pay the money again that he payed be⸗ 
foze ; pet nevertheleſs no default can be therc= 
of aſſigned in the Law, Foz like as makers 
of Law take heed to ſuch things as may oft 
fall-and do much hurt among the people rather 
then to particular caſes : ſo in like wiſe the ge⸗ 
neral Gzounds of the Law of England heed moꝛe 
what is good foz many - then what is good 
foz qne Ungular perſon oneiy. And becaule 
it Would be a hurt to many » if an Obliga⸗ 
tion ſhould be ſo lightly avoided by word; 
therefoze the Law ſpecially pꝛeventeth that 
hurt under ſuch manner as befoze appeareth ; 
and pet intendeth not > noz commandeth not» 
that the money of right ought tv be paid a⸗ 
gain > but ſetteth a general Bule which is 
good and neceſſary to all the people and that 
every man may well keep without it be 
through his own default. And if ſuch de⸗ 
fault happen in any perſon > whereby he is 
without remedp at the Common Law, pet he 
map be holpen by a Sub-pcena ; and ſo he may 
in 
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in many other cales where Conſcience ſerveth 
fo: him> that were too long to rehearſe now. 

Doct. But J p:ay the ſhew me under what 
manner a man may be holpen by Conſcience; 
and whether he (hall be holpen in the lame 
Court oz in another. 

Stud. Becauſe it caunot be well declared 
where a man ſhall be holpen by Conſcience, 
and where not, but it be firſt known what 
Conſcience is; therefoꝛe becauſe it pertaineth 
to thee moſt pꝛoperly to treat of the nature and 
quality of Conſcience therekoze J pꝛap thee 
that thou wilt make me (ome bꝛiek declaration 
of the nature and quality of Conſcienc2> and 
_ J ſhall anſwer to thy Queſtion as well as 

can. 

Doct. I will with good will doe as thou ſap⸗ 
eſt: and to the intent that thou mapeſt the 
better underſtand that J ſhall ſay of Conſci⸗ 
ence» I ſhall firſt ſhew thee what Sinderchs is, 
and then what Beaſon is and then what Con⸗ 
ſcience is; and how theſe ther differ among 
themſelves» A Hall ſomewhat touch. 


CHAP. XIII. 


What Sixdereſis is. , 


ning: is a natural power of the Doul> ſet 
in the higheſt part thereof > moving and 
ſtirring it to good- and abhozring evil. And 
therefoze Sindereſis never finneth noz erreth. 
And this Sindereſis our Loꝛd put in man» to the 
intent that the oꝛder of things ſhould be obſer= 
ved. Foz» after Saiut Dionyſe, the —_—_ of 

od 
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God joyneth the beginning of the lecond things 
to the laſt of the firſt things: foz Angel is of 
a nature to underſtand without ſearching of 
Reaſon and to that nature Man is joyned by 
Sindereſis, the which Sindereſis may not wholly 
be extinaed neither in man» ne pet in damned 
Souls. But nevertheleſs- as to the uſe and ex⸗ 
ercile thertot it may belett fox a time, either 
thꝛough the darkneſs of Jgnozance> oz foz un= 
diſcreet De lectation - oꝛ foz the hardneſs of Db= 
ſtinacy. Firſt by the darkneſs of Ignozance 
Sindereſis may be lett that it ſhall not murmur 
againſt evil, becauſe he believeth eVil to be 
good: as it is in Hereticks the which» when 
they die koꝛ the wickedneſs of their Errour, be= 
lie ve they die koꝛ the very Truth of the Faith. 
And by undiſcreet Delectation Sindereſis is 
ſometime ſo overlaid» that remozſe oz grudge 
of Conſcience foz that time can have no place. 
Fo: the hardneſs of Obſtinacy Sindereſis is al= 
ſo lett that it may not ſtir to Goodneſs» as it 
is in damned Souls, that be ſo obſtinate in e⸗ 
vil that they map never be inclined to good. 


And though Sinderchs map be ſaid to that point 


extin in damned Souls, pet it may not be 
ſaid that it is fully extinct to all intents. Foz 
they alway murmur againſt the evil of the 
pain that they ſuffer fo: un and ſo it may not 
be ſaid that it is univerſally and to all intents 
and to all times extinct. And this Sindereſis is 
the beginning of all things that map be lear- 
ned by ſpeculation oz ſtudy» and miniſtreth rhe 
general grounds and pꝛinciples thereof; and 
alſo of all things that are to bs done by man. 
Anexampleof ſuch things as map be learned 
by 
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by Speculation appearcth thus: Sindereſis ſaith 
that cvery whole thing is moze then anp one 
part of the ſame thing and that is a ſure 
ground that never faileth. And an example of 
things that are to be done oz not to be done: 
as where Sinderchs ſaith no evil is to be done- 
but that goodneſs is to be done and followed » 
andevil to be fled, and ſuch other, 

And therefoze Sindereſis is called by ſome 
men the Law of Reaſon» foz it miniſtreth the 
pꝛinciples ot the Law of Reaſon» the which be 
in every man by nature in that he is a Rea⸗ 
ſonable creature. 


CH AP. XIV. 
Of Reaſon. 


V / Hen the firſt man Adam was created 
he received ot God a double Epe⸗ that 
is to ſap» an outward Epe whereby he might 
ſee viſible things» and know his bodily ene⸗ 
mies and eſchew them and an inward Eye» 
that isthe eye of Beaſon, whereby he might 
ſee his ſpiritual enemies that fight againſt his 
Soul> and beware of them, And among all 
cifts that God gave to man> this gift of Bea= 
fon is the moſt nobleſt, fo: thereby Man pꝛe⸗ 
celleth all Beaſts and is made like to the dig⸗ 
nity of Angels diſcerning Troth from Falſ= 
hood» and Evil from Good, {Uherefoze he go= 
eth far from the cffect that he was made to» 
when he taketh not heed to the Truth» 0z 
when he pꝛeferreth Evil befoze Good. 
And therefoze>after Doxours-Beaſon is — 
power 
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2 power of the Soul that diſcerneth between good 
and evil> and between good and better>compa= 
J ring the one with the other: the which alſo ſhew= 
eth Uertues- loveth good, and flieth Wices. 
And Reaſon is called righteous and good oz it 
is confozmable to the will of God; and that is 
rhe firſt thing and the firſt Rule tyat all things 
muſt be ruled by. And Reaſon that is not 
righteous noz ſtraight» but that is ſaid cul⸗ 
Spable> is either becauſe the is deceived with an 
Errour that might be overcome > oz elle 
ſthꝛough her pꝛide 02 lothfulneſs he enquireth 
not koꝛ knowledge of the Truth that ought to 
pe enquired. Alſo Reaſon is divided into two 


parts» that is to ſay» into the higher part / and 


Into the lower part. 


The higher part hideth heavenly things and 
ternall, and reaſoneth by heavenly Laws oz 
dp heavenly Reaſon what is to be done, and 
phatis not to be done, and what things 
od commandeth, and what he p2ohibiteth. 

nd this higher part of Reaſon hath no re= 
ard to tranfitozy things oz temporal things» 

t that ſometime as it were by manner of 

ll He bzingeth foxth heavenly Reaſons 

o ozder. well tempoꝛal things. The lower 
art of Beaſon wozketh moſt to govern 
ell tempoꝛal things- and ſhe groundeth her 
eaſons much upon Laws of man, and upon 
ſeaſon of man, whereby the concludeth that 
hat is to be done that is honeſt and expedient 
o the Commonwealth, oꝛ not to be done / that 
s not erpedient to the Commonwealth. 
nd ſo that Reaſon whereby J know God» 

d ſuch things as pertain to God, be⸗ 

D tongeth 
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longeth to the higheſt part of Beaſon ; and the 
Keaſon whereby J know creatures belongeth 
to the lower part of Reaſon. And though thele 
two parts , that is to ſay» the higher part and 
the lower part / be one in dd And eſſence» pct 
they differ by reaſon of their wozking and of 
their office ; as it is of one ſelf Exe that ſome⸗ 
time looketh upward , and ſometime down- 
ward, 


C HAP. XV. 
C Of Conſcience, 


His woꝛd Conſcience, Which tn Latine 

is called Conſcientia,ts compounded of this 
Pꝛepoſition cum, that is to ſap in Englih wich, 
and of this Noun Scientia, that is to ſap in 
Engliſh Knowledge : and ſo Conſcience is as 
much to ſay as Knowledge of one thing with 
another thing; and Conſcience ſo taken is no- 
thing elſe but an applying of any Science 0 
Knowledg to ſome particular aq of man. Im 
ſo Conſcience may ſometime erre- and ſome: 
time noterre. And of Conſcience thus taken 
Doco:s make many deſcriptions. Ulhereof one 
Doctoꝛ ſaith» that Conſcience is the Law of 
our Underſtanding. Another that Conlci- 
ence ts an habit of the mind diſcerning between 
good and evil. Another» that Conſcience is 
the judgment of Keaſon judging on the parti⸗ 
cular acts of man. All which ſapings agree in 
one effect» (that is to ſay) that Conſcience is 
an actual applying of any Cunning oz knows 
ledge to ſuch things as are to be done: whert= 
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upon it followeth- that upon the moſt perfect 
knowledge of any Law oz Cunning » and of 
ele F the molt perfect and moſt true applying of the 
nd F! ſame to any particular act of man, followeth 
ct the moſt perfect» the moſt pure and the moſt 
of F beſt Conſcience, And if there be default in 
e- WF knowing of the truth of ſuch a Law, o: in the 
n- F applying of the ſame to particular aas ; then 
thereupon kolloweth an erroꝛ oz default in Con⸗ 
ſcience, Is it may appear by this example. 
Sinderefis miniſtreth au univerſal Pzinciple 
that never crreth» (that is toſay) that an un= 
lawfull thing is not to be done. And then it 
might be taken by ſome man that every Dath 
| is unla vwfull, becauſe the Loꝛd ſaith» Matt. 5. Ye 
Ws 38 ſhall in no wiſe ſwear : and yet he that by reaſon 
of the ſaid woꝛds will hold that it is not lawfull 
in no caſe to {wear erreth in Conſcience» foꝛ he 
hath not the perfect knowledge and underſtan⸗ 
ding of the truth of the ſaid Goſpel, noz he rc= 
vuceth not the ſaying of Dcripture to other 
Dcriptures - in which it is granted that in 
ſome caſe an Dath may belatwfull. And the 
cauſe why Conſcience may ſo erre in the ſaid 
caſe» and in other like, is becauſe Conſcience 
sfo2med of a certain P2opoſition oz: Queſtion 
grounded particularly upon univerſal Rules 
omained fo: ſuch things as are to be done. And 
| ſe a particular Pꝛopoſition is not known 
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to himſeit᷑ · but muſt appear and be ſearched by 
a diligent ſearch of a Reaſon, therefoze in 
earch and in the Conſcience that ould be foꝛ⸗ 
ned thereupon may happen to be erro2> and 
zon it is {aid that there is crroz in Con⸗ 

e : Which erroz cometh either becauſe he 
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doth not aſſent to that he ought to aſſent unto⸗ 


oz elſe becauſe his Reaſon whereby he doth re⸗ 
fer on? thing to another is deceived.” Foz far= 
ther declaration whereof it is to underſtand)» 
that erroz 4n Conſcience cometh ſeven manner 
of ways. Firſt, thzough Jgnozance ; and that 
is when man knoweth not what he ought to 
doe: and then he ought to ask counſel of them 


that he thinks moſt expert in that Dcience | 


whereupon his Doubt riſcth. And if he can 
have no counſel > then he muſt wholly commit 
him to God» and he of his goodneſs will ſo 0:- 
der him that he will ſave him from offence, 
The lecond is thzough Negligence : as when 
a man is negligent to ſearch his own Conſci⸗ 
ence- oz to enquire the truth of other. The 
third is though Pztde : as when he will not 
mXxken himlelf- ne believe them that be better 
and wiſcr then he is. The fourth is thzough 
Singularity : as when a man followeth his 
own wit, and will not confozm himſelf to o⸗ 
ther > noz follow the good common ways of 
men. The fifth is though an inozdinate Yf- 
kection to himſelf > whereby he maketh Con⸗ 
ſcience to kollow his deſire» and ſo he cauſeth 
her to goe our of her right courſe. The Axth 
ts though PuſtUanimity, whereby ſome per⸗ 
fon dꝛeadeth cft=times ſuch things as of rea- 
ſon he ought not to dzead. The leventh is 
thzough Perplexity : and this is when a man 
believeth Himſelf to be ſo let betwirt two 
Dings, that he thinketh it unpoſſible but that 
he ſhall fall into the one: but a man can never 


be lo perple xed indeed» but through an erroz in 


Conſcicnce ; and if he will put away that er⸗ 
; r0}» 
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roꝛ : he ſhall be delibered. Therefoze J pzay 
the that thou wilt always have a good Con⸗ 
ſcience; and if thou have fo - thou Halt al⸗ 
ways be merrp; and if thins own heart re⸗ 
pꝛobe thee not thou ſhalt always have inward 
peace. The gladneſs of right wile men is of 
God and in God» and their jop is always in 
truth and goodneſs, There be many diverſt= 
tics of Conſcience > but there is none better 
then that whereby a man truly Kknoweth him⸗ 
ſelf, Many men know many great and high 
cunning things⸗ and pet know not themlelves: 
and truly he that knoweth not himſelf knoweth 
nothing well. Alſo he hath a good and clean 
Conſcience that hath purity and clcanneſs in 
his heart» truth in his wozd> and right wiſe= 
nels in his dev, Ind as a light is ſet in a 
Lantern that all that is in the houſe may be 
len thereby: ſo almighty God hath ſet Con= 
ſcience in the midſt of every reaſonable Soul, 
as a light whereby he may diſcern and know 
what he ought to doe> and what he ought not 
to doe. Therekoze fozaſmuch as it behoveth 
thee ta be occupied in ſuch things as pertain to 
the Law; it is neccſlary that thou ever hold a 
pure and clean Conſctence » ſpecially in ſuch 
things as concern Reſtitution : foz the ſin is 
not koꝛgiven but if the thing that is W2ong= 
fully taken be reſtozed. And A counſcl the alſo 
that thou love that is good. and fly that is e⸗ 
vil; and that thou doe to another as thou 
wouldeſt ſhould be done to ther / and that thou 
doe nothing to other that thou wouldeſt not 
ſhould be done to there; that thou doe nothing 
againſt Truth, that = live peaceably with 

3 thy 
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thy neighbour» and that thou doe Juſtice to ea 
very man as much as in the is; and alſo that 
in every general Rule of the Law thou do ob= 
ſerve and kæp Equity. And if thou doe thus» 
I truſt the light of the Lantern» that is» thy 
Conſcience» ſhall never be extincted. 

Stud. Wut» J pzay the» ſhew me what is 
that Equity that thou haſt ſpoken of befoze; 
and that thou wouldeſt that J ould keep. 

Doct. I will with good will ew the fome= 
what thereof. 


CHAP. XVI. 
CE What is Equity. 


Fo is a right Wiſencſs that confidereth 
all the particular circumſtances of the ved» 
the which aiſo is tempered with the (wetneſs 
of Mercy. And ſuch an Equity muſt always 
be obſerved in every Law of man» and in eve- 
ry general Rule thereof: and that knew he 
well that ſaid thus» Laws cover to be ruled by E- 
quity. And the wiſe man ſaith » Be nor over- 
much right wiſe ; tor the extreme right wiſenels is 
extreine wrong: as who ſaith» Jf thou take all 
that the woꝛds of the Law giveth thee » thou 
chalt ſometime doe againſt the Law. And foz 
the plainer declaration what Equity is thou 
(Halt underſtand >» that ith the deeds and ads 
of men» foz which Laws beon ozdaincd, hap= 
pen in divers manners infinitely » it is not 
poſſible to make any generat Rule of the Law, 
but that it (hall fail in ſome caſe : and therefoze ' 
makers of Laws take herd to ſuch things as 

: may 
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map often come- and not to every particular 
at IJ} caſe» foz they could not though they would. 
b= IF Ind therefoze to follow the wozps of the Law 
„ were in ſome caſe both againſt Juſtice and the 
common wealth. Wherefoze in ſome caſes ir 
is neceſſary to leave the woꝛds of the Law, and 
is to koltom that Reaſon and Juſtice requtreth. 
e and to that intent Equity is ozdained; that is 
to ſap» to temper and mitigate the rigour of the 
ez Law. And it is called alſo by ſome men Epiei- 
keia ; the Which is no other thing but an exce⸗ 
© ption of the Law of God oz of the Law of 
Reaſon from the general Rules of the Law of 
man- when they by reaſon of their generality 
would in any particular caſe judge againſt the 
Law of God oz the Law of Keaſon ; the 
th W which exception is ſecretly underſtood in every 
d general Kule of every poſitive Law. And ſo it 
(s appeareth that Equity taketh nat away the 
8 very right- but onely that that ſeœmeth to be- 
_ right by the general woꝛds of the Law: no: it 
ze is not ozdained againſt the Crueineſs of the 
Law» foz the Law in ſuch caſe generally ta⸗ 
ken is good in himſelf ; but Equity followeth 
the Law in all particular caſes where right 
and Juſtice requireth» notwithſtanving the ge⸗ 
neral Bule of ths Law be to the contrary, 
eaherefoze it appeareth that if any Law were 
made by a man without any ſuch exception ex⸗ 
p2eſled oz emplied» it were manifeſtly unrea ſo⸗ 
nable and were not to be ſuffered : foz ſuch 
cauſes might come, that he that would obſerve 
the Law could bzeak both the Law of God 
and the Law of Reafon. As if a man make 
a vom that he will never eat White=-meat, and 
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aftcr it happeneth him ts come there where he 


can get nootyer meat; in this caſe it behoveth 
him to bꝛeak his avow, foz the particular caſe 
is excepted ſecretly from his general avow by 
his Equity oz Epieikeia, as it is (aid vetoe. A l⸗ 
ſo it a Law were made in a City that no man 
under the pain of death ſhould open the Gates 
of the City befoze the Dun riſing : pet if the 
Citizens befoze that hour flying from thetr c- 
nemies come to the Gates of the City» and one 
fo: ſaving of the Citizens openeth the Gates 
befoze the hour appointed by the Law, he offen- 


deth not the Law, foz that caſe is excepted | 


from the laid general Law by Equity» as is 
ſaid befoze, Andloit appeareth that Equity 
rather followeth the intent of the Law» then 
thc woꝛds of the Law. And J ſuppoſe that 
there be in like wiſe ſame like Equities groun⸗ 
ded on the general Bulcs of the Law of the 
Realm. 

Stud. Pt verilp; whereof one is this. There 
is a general P2ohibition in the Laws of Eng- 
land, that it hall not be lawfull to any man 
to enter into the Fre=-hold of another without 
authozitp of the Oboncr oz: the Law: bu: pet 
it is excepted from the laid P2ohibition by the 
Law of Reaſon» that if a man dive Wcaſts 
by the High⸗wap⸗ and the Beaſts happen to 
elcapc into the Coꝛn of his neighleur⸗ and he» 
to bung out his Beaſts that they ſhould doe no 
hurt: gocth into the ground» and fettcth out 
his Beaſts» there hc ſhall juſtific that entry 
into the ground by the Law. Aliſo notwith⸗ 
ſtanding the Statute of Ec. 3. made the 14 pear 
of his Reigu, whereby it is oꝛdained that no 
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man upon pain of impziſonment Gould give 
any Alms to any valiant Begger⸗ that is well 
able to labour; yet if a man meet with a va= 
liant Begger in ſo cold a weather and ſo light 
apparel that it he habe no cloaths he ſhall not 
be able to come to any Town foz ſuccour»> but 
is likely rather to dic by the wap-and he there= 
foze giveth him apparel to ſave his lite, he (hall 
be excuſed by the ſajd Dtatute» by ſuch an ex⸗ 
ception of the Law of Beaſon as I have ſpo= 
ken of. 

Doct. I know well that, as thou ſaycſt» he 
Gall be excepted of the ſaid Statute by Con= 
ſcience, aud over that, that he (hall have great 
reward of God foz his good deed : but J would 
wit whether the party ſhall be ſo diſcharged in 
the Common Law by ſuch an exception of the 
Law of Keaſon> oz not: foz though Igno⸗ 
rance unvincible of a Statute excuſe the party 
againſt God» pet (as J have heard) it excu⸗ 
ſcth not in the Laws of the Bealm » ne pet 
Chancery, as ſome ſay» although the caſe be ſo 
that the party to whom the Fozferture is gi⸗ 
ben map not with Conſcience leave it. 

Stud. Uerily» by thy queſtion thou haſt put 
me in a great doubt; wherefoze J pray the 
give me a relpite therein to mal? the an an⸗ 
wer: but, as J ſuppoſe foꝛ the time» (how= 
beit J will not fully affirm it to be as J ſap ) 
it ſhould ſeem that he ſhould w Ul plead it for his 
diſcharge at the Common Law » becauſe it 
ſhall be taken that it was the intent of the ma⸗ 
kers of the Statute to except ſuch caſes. Ind 
the Judges may many times judge after the 
mind of the makers as far as the letter ae 
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ſutter and ſo it ſeemeth they mar in this 
caſe. Ind divers other exceptions there be alſd 
from other general Gzounds of the Law of 
the Realm by ſuch Equity as thou haſt re= 
membzed befoze» that were too long to re= 
hcarſe now. 

Dog. But vet I p:ay thee ſhew me Qoztly 
ſomewhat moze of thy mind under what 
manner a man may be holpen in this Realm 
by ſuch Equity. ; 

Stud. I will with good will ew thee ſome⸗ 
what therein. | 


CH AP. XVII. 


CE In what manner a man ſhall be holpen by Equity 
in the Laws of Englard, 


Irſt, it is to be underſtood» there be in 

many caſes divers exceptions from the ge⸗ 
neral Gꝛounds of the Law of the Realm by 
other reaſonable Gꝛounds of the ſame Law» 
whereby a man ſhall be holpen in the Com⸗ 
mon Law. As it is of this general Gꝛound. 
that it is not la wfull toꝛ any man to enter up⸗ 
on a Deſcent; pet the Reaſonableneſs of the 
Lawexcepteth from the Gzound an Infant 
that hath right» and hath ſuffered ſuch a De⸗ 
{cent and him alſo that maketh Continual 
elaim» and ſuffereth them to enter» notwith= 
{ſtanding the Deſcent, And of that Exce⸗ 
ption they ſhall have advantage in the Com⸗ 
mon Law. And ſoit-is likewiſe of divers 
Statutes: as of the Dtatute whereby it is 
prohigited that certain particular c—_ 
i | a 
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— no (Caſte, pet if a Leaſe foz term 
pears be made to an Intant that is with= 
in pears of Diſcretion, as of the age of v. oz 
vj. pears» and a Dtranger doe Waſt> in this 
caſe this Infant hall not be puniſhed foz the 
Waſt, foz he is excepted and excuſed by the 
Law of Reaſon. And a toman covert» to 
whom ſuch a Leaſe is made after the Cover⸗ 
ture ſhall be alſo diſcharged of Waſt after 
her Husband's death, by a reaſonable Max⸗ 
tme and Cuſtome of the Realm. And aiſo 
fo: Reparations to be made upon the ſame 
ground> it is lawfull fo ſuch particular Te⸗ 
nants to cut down Trees upon the lame 
ground to make Reparations, But the 
cauſe there» as J ſuppoſe» is» foz that the 
minde of the makers of the ſaid Dtatute ſhall 
be taken to be, that that caſe ſhould be ex⸗ 
cepted. And in all thele caſes the parties 
ſhall be hol pen in the ſame Court» and by the 
Tommon Law. And thus it appcareth» 
that ſometime a man may be excepted from 
the Rigour of a Maxime of the Law by ano⸗ 
ther Maxime of the Law; and ſometime 
from the Rigour of a Dtatute by the Law 
ok Reaſon» and ſometime by the intent of 
the Makers of the Stat. But yet it is to be 
underſtood» that moſt commonly where any 
thing ts excepted from the general Cuſtoms 
oz Waximes of the Laws of the Realm by 
the Law of Reaſon, the party muſt have his 
remedy by a Wit that is called Sub-perna, 
if a Sub- pœna lite in the Caſe. But where a 
Sub- pœena lieth - and where not, it is not our 
intent to treat of at this time. Ind in _ 
caſc 
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caſe there ts no remedp foz ſuch an Equity by 
way of compulſion. but all remedy therein muſt 
be committed to the Conſcience of the party. 

Do&. But in caſe where a Sub-pcena lieth · to 
whom chall it be directed, whether to the 
Judge oꝛ the party 

Stud. It hall never be directed to the Judge» 
but to the party Plaintiff oz to his Atturnep; 
and thereupon an Jnjunction commanding 
them by the lame, under a certain pain there⸗ 
in to be contained, that he pꝛoceed no farther 
at the Common Law» till it be determined 
tn the King's Chancery whether the Plaintiff 
hath title in Conſcience to recov:r> oz not. 
And when the Plaintif> by reaſon of ſuch an 
Injuncion» ceaſeth to ask anp farther Pꝛo⸗ 
teſs the Judges will in like wiſe ceaſe to make 
any farther Pꝛocels in that behalf. 

Do&. Is there any mentian made in the 
Law of England of any ſuch Equities + 

Stud. Df this term Equitie, to the intent 
that is ſpoken of here, there is no mention 
made tn the Law of England: but of an E⸗ 
quity derivcd upon certain Dtatutes mention 
is made many times and often in the Law 
of England ; but that Equiticis all of another 
effect then this. But of the cet of this Equi⸗ 
ty that we now ſpeak of mention is made ma= 
ny times: fox it is oft=times argued in the 
Law of England, where a Sub-pœna lieth and 
where not, and daily Bills be made by men 
learned in the Law of this Realm to have 
Sub-pœna's. And it is not prohibited by the 
Law- but that they may well doe it ſo that 
thep make them not but in caſe where they 
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ought to be made and not fox vexation of the 
partie» but accozding to the truth of the mat⸗ 
ter. And the Law will in many caſes, that 
there ſhall be ſuch remedp in the Chancery up⸗ 
on divers things grounded upon luch Equi ties⸗ 
and then the Lozd Chancellour muſt oꝛder his 
Conſcicnce after the Rules and Gꝛounds of 
the Law of the Bealm; inſomuch that it had 
not been inconvenient to have aſſigned ſuch re= 
medie in the Chancerie upon ſuch Equities fox 
the ſeventh Gꝛound of the Law of England. 
But foꝛalmuch as no Recoꝛd remaineth in the 
King's Court of no ſuch Bill nc of the Writ 
of Sub-pcena oz Injunction that is ſued thcreup= 
on; therefoze it is not ſet as fo2 a ſpecial 
Gzound of the Law, but as a thing that is 
ſuffered by the Law. 

De&. Then ith the parties ought of right 
in many caſes to be holpen in the Chancery 
upon luch Equities; it ſeemeth that if it were 
oꝛdained by Statute that there ſhould be no 
remedy upon ſuch Equities in the Chancery, 
noz in none other place» but that every mat⸗ 
ter ould be oꝛdered oncly by the Rules and 
G2ounds of the Common Law» that the 
Statute were againſt Bight and Conſcience. 

Stud. I think the lame: but J ſuppoſe there 
is no ſuch Dtatute. 

Doct. There is a Dtatnte of that effect» as J 
have heard ſay, wherein J would gladly hear 
thy opinion. 

Stud. Dhew me that Dtatute> and J Yall 
with good will ſay as me thinketh therein» 


CHAP. 
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CHAP. XVIII. 


CE Whether the Starute hereafter rehearſed by the 
Doctour be againſt Conſcience, or not. 


Here is a Stat. made in the 4. pear of 
A. H. 4. c. 12. whereby it is enacted, that 
Judgement given by the King's Courts 
Hall not be examined in the Chancery, Parlia- 
ment, noz elſewhere: by which Dtatute it ap⸗ 
peareth that if any Judgement be given in 
the King's Courts againſt an Equity 02 az 
gainſt any matter of Conſcience» that there 
can be had no remedie by that Equity» koꝛ the 
Judgement cannot be rekozmed without Exas 
mination, and the Examination is by the 
laid Dtatutc pꝛiohibited: wherefoze it ſeem⸗ 
eth that the ſaid Dtatute is againſt Conlci-= 
ence. (Ahat is thine opinion therein 3 
Stud. If Judgement given in the King's 
Courts ſhould be examined in the Chancery be⸗ 
foze the King's Tounlel oz any other place 
the Plaintiffs 02 Demandants ſhould ſel- 
dome come to the effect of their Duit- ne the 
Law ſhould never have end. And therekoze 
to eſchew that inconvenience that Dtatute 
was made. And though peradventure by rea⸗ 
fon of that Stat. ſome ungular perſon may 
happen to have loſs; uevertheleſs the ſaid 
Statute is very neceſſary» to eſchew many 
great Uexations and unjuſt Expences that 
would elſe come to many Plaintiffs that have 
right wiſely recovered in the King's Courts. 


And it is much moꝛe pzovided fo: in the _ 
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of England» that hurt noz damages ſhould not 
come to many» then onely to one. And alſo 
the ſaid Dtatute doth not pꝛiohibit Equitie» 
but it pꝛohibiteth onely the Examination of 
the Judgement>»foz the eſchewing of the incon⸗ 
benience befoze reheatſed. And it leemeth that 
the ſaid Dtatute ſtandeth with good Conſci⸗ 
ence. And in many other caſes» where a man 
doth wꝛong⸗ pet he ſhall not be compelled by 
way of compulſion to rcfozm it; foz many 
times it muſk be left to the Conſcience of the 
party» whether he will redzeſs it oz not. nd 
in ſuch caſe he is in Conſcience as well bMny 
to redꝛeſs it, if he will ſave his Soul- as hc 
were if he were compellable thereto by the 
Law; as it may appear in divers caſes that 
may be put upon the ſame ground. 

Doct. 33 thee put lo me of thele Caſes foz 
an example. 

Stud. YE the Defendant wage his Law in 
an Action of Debt bꝛought upon a true Debt» 
the Plaintif hath no -means to come to his 
Debt by way of compulſion- neither by Sub- 
peena, noz otherwiſe ; and pet the Defendant 
is bound in Conſcience to pay him. Yilo if 
the Gzand Jurie in Yttaint affirm a falſe 
Uervdic given by the petie Jurie, ther? is no 
farther remedie but the Conſcience of the par⸗ 
ty. Yiſo where there can be had no ſuffici= 
ent p200f there can be no remedie in the Chan. 
cery, no more then there map be in the Dpi= 
ritual Court. And becauſe thou haſt given 
an occaſſon to ſpeak of Conſcience» I would 
gladly hear thy opinion, where Confcience 
Hall be ruled after the Law, and w_ 
the 
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the Law ſhall be ruled after Conſcience: 
Doct. And ot that matter I would like wiſe 
aladly hear thy opinion, ſpecially in Caſes 
grounded upon the Laws of England» foz J 
have not heard but little thereof in time paſt : 
but befozc thou put any Caſe thereof, J would 
that thou wouldeſt ſhew me how theſe two 
1 after thy opinton are to be under⸗ 
ood. | 


CHAP. XIX. 


Of. what Law this Queſtion is to be underſtood, 
that is to ſay, where Conſcience ſhall be 
ruled after the Law. 


1 He Law whereof mention ts made in this 
Queſtion that is to ſap · where Conſcience 
aſl be ruled by the Law» is not, as me ſem= 
eth- to be underſtood onely of the Law of Bea= 
ſon and of the Law of God» but alſo of the 
Law of Man, that is not contrary to the 
Law of Kcaſon noꝛ the Law of God» but it 
is ſuperadded unto them foꝛ the better oꝛdering 
of the Commonwealth ; fox ſuch a Law of 
Man is always to be ſet as a Rule in Con⸗ 
ſcience» ſo that it is not lawfull foz a man to 
farm it on the one ide ne on the other: fo 
ſuch a Law of Man hath not oncly the 
ſtrength of Man's Law but alſo the Law 
of Beaſon, oz of the Law of God, whereof it 
is derived: fo: Laws made by Men» which 
have received of God power to make Laws» 
be made by God. And therefoze Conſcience 
mult be oꝛdered by the Law · as it muſt be * 
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the Law of God» and upon the Law of Rea= 
ſon. And furthermoze- the Law whercof 
mention 1s made in the latter end of the 
Chapter next befoze» that is to ſap» in the 
Queſtion wherein it is asked where the Lat 
is to be left and fozſaken foz Conſcience» is not 
to be undcrſtood of the Law of Reaſon, noz 
bf the Law of God; fox thoſe two Laws 
map not be left. Nox it is not to be under= 
ſtood of the Law of Mau that is made in par⸗ 
ticular caſes» and that is conſonant to the 
Law of Reaſon and to the Law of God that 
pet that Law ſhould be left foz Conſcience : 
fo: of ſuch a Law made by Man Conſcience 
muſt be ruled» as it is ſatd befoze. Nox it is 
not to be underſtood of a Law made by Man 
commanding 92 p2ohibiting any thing to be 
eaſon 02 
the Law of God. Foz if any Law made 
by him binde any petlon to any thing that is 
againſt the ſaid Laws, it is no Law» but a 
Corruption» and manifeſt Errour. There= 
fote- after them that be learned in the Laws 
of England, the ſaid Queſtion , that is to ſay. 
where the Law is to be left foz Conſcience » 
and where not, is to be underſtood in divers 
manners» and after divers Rules, as hereaf= 
ter ſhall ſomewhat be touched. | 
Firſt» many unlearned perſons believe that 
it is lawfull foꝛ them to doe with good Con⸗ 
ſcience all things» which if they doe them» 
they ſhall not be puniſhed therefoze by the 
Law» though the Law doth not warrant 
them to doe that they doe, but oniely» when it 
is done, doth not foz ſome reaſonable conſide= 
E ration 
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ration puniſh them that doe it⸗ but leabeth 
it onely to his Conſcience. And therefoze ma⸗ 
ny verlons doe oft⸗ times that they ſhould not 
doe> and beep as their own that that in Con⸗ 
ſcience they ought to reſtoꝛe. {Ulherefoze there 
is the Laws of England in this caſe, 

It two men have a Wood jopyntip - and the 
one of them felleth the Mood and kepeth all 
the money wholly to himſelf ; in this caſe his 
fellows hall have no remedy againſt him by 
Law: foz as they» when they took the Mood 
jopntly- put each other in truſt, and were con⸗ 
tent to occupie together; ſo the Law ſuffereth 
them to oꝛder the Pzofits thereof accozding to 
the truſt that each of them put the other in. 
And pet if one took all the Pzofits-he is bound 
in Conlcience to reſtoze the half to his fellow: 
foz»> as the Law giveth him right onely to 
half the Land- ſo it giveth him right onely in 
Conſcience to the half Pzofits. And pet never⸗ 
theleſs it cannot be (aid in that caſe, that the 
Law is againſt Conſcience ; foz the Law nei- 
ther willeth ne commandeth that one ſhould 
take all the P:ofits» but leaveth it to their 
Conſcience: ſo that no default can be found 
in the Law» but in him that taketh all the 
P2ofitsto himlcif may be affigned Default, 
who is bound in Conſcience to refozm it > if he 
will ſave his Soul, though he cannot be com- 
pelled thereto by the Law. Ind therefoze in 
this caſe and other like that opinton which 
ſome have, that they may doe with Conſci⸗ 
ence all that they (all not be puniſhed foz by 
the Law if they doe it» is to be left foz Con- 
ſcience : but the Law is not to be left foꝛ Con- 
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Aiſa many men think that if a man have 
Land that another hath Title to, if he that 
hath rhe Bight ſhall not by the Þaion that is 
given him by the Law to recover his Right 
by» recover Dammages that then he that 
hath the Land is alſo diſcharged of Damma⸗ 
ges in Conſcience ; and that is a great errour 
in Conſcience : foz though he cannot be com= 
pelled to yieldthe Dammages by no man's 
Lam, yet he iscompelled thereto by the Law 
of Reaſon and by the Law of God » whereby 
we be bound to doe as we would be done to, and 
that we (ould not cover our neighbour's goods. 
And *herefoze if Tenant in tail be diſſeiſed , 
and the Diſſeiſoꝛ dieth ſeiſed / and then the Heir 
in the tail bzingeth a Formedon, and recovereth 
the Land» andno Dammages foz the Law 
giveth him no Dammage in that cale; yet the 
Tenant by Conſcience is bound to pield 
Dammages to the Heir in tail from the death 
of his Anceſtour. Alſo it is taken by ſome 

men, that the Law muſt be left foz Conſci- 
ence» where the Law doth not ſuffer a man to 
deny that he hath befoze affirmed in Court of 
Mecozd» oz foz that he hath wilfully excluded 
himſelf thereof fo; ſome other cauſe : as if the 
Daughter that is onely Heir to her Father 
will ſue Livery with her Diſter that is a Ba⸗ 
ſtard, in that caſe ſhe hall not after be received 
to ſay that her Diſkcr is a Baſtard inſo⸗ 
much that if her Diſter take half the Land 
with her there is no remedie againſt her by 
the Law. And no moze there is of di verſitie 
in other Eſtopples . which were tos long to re⸗ 
hearſe now. And pet the party that may take 
E 2 advan⸗ 
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advantage by ſuch an Eſtopple by the Law is 
bound in Conlcience to fozlake that advantage» 
ſpecially if he were lo eſtopped by ignozance » 
and not by his own knowledg and aſſent. Foz 
though the Law in ſuch caſes giveth no remedy | 
to him that is eſtopped» pet the Law judgeth 
not that the other hath right unto the thing 
that is in variance betwixt them. And it is 

| 

| 


to be underſtood that the Law is to be left fo 
Conſcience» where a thing is tried and found 
by Uerdict againſt the truth; foz in the Com= 
mon Law the Judgment muſt be given ac⸗ 
co:ding as it is pleaded and tried» like as it is L 
in other Laws» that the Judgement muſt be - 
given accoꝛding to that that is pleaded and 1 
p20ved. And it is to be underſtood that the p 
Law is to be left foz Conſcience > where the : 
cauſe of the Law doth ceaſe :- foz when the ( 
cauſe of the Law doth ceaſe » the Law alſo 1 
doth ceaſe in Conſcience as appeareth by this i 
Caſe hereafter following. » 
Aman maketh a Leaſe fo: term of lite, and h 
after a Stranger doth Waſte, wherefo:e the 9 
Leſſee bzingeth an Action of Treſpaſs , and 
hath Judgement to recover Dammages» ha⸗ 
ving regard tothe treble Dammages that he 
Hall pietd to him in the Beverſſon : and after 
he in the Reverſton» befoze Action of (Uaſte 
ſued , dicth > ſo that the Yaion of Waſte is 
thereby extincted : then the Tenant foz term 
of life , though he may ſue Execution of the 
ſaid Judgment by the Law-pet he map not doe 
it by Conſcience;fo: in Conſcience he map take 
no moꝛe then he is hurted by the ſaid Treſpaſs, 
becauſe he is not charged over * 
- am- 
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Dammages ts his Leſſoz, Alſo it is to be un= 
derſtood > where a Law is grounded upon & 
Pꝛeſumption , if the Pzeſumption be untrue» 
then the Lawis not to be holden in Tonſct- 
ence. And now A have ſhewed the ſomewhat 
of the Queſtion that is to ſay» where the Law 
ſhall be ruled after Conſcience I p2ay the ſhem 
me whether there be not like diverſities in o⸗ 
ther Laws» betwixt Law and Conſcience, 

Doct. pes verily» very many» whereof thou 
haſt recited one befoze- where a thing that is 
untrue is pleaded and p2oved; in which caſe 
Judgement muſt be given accozding - as well 
in the Law Civil as in Law Canon. Ind 
another caſe is> that if the Heir make not his 
Inventozp > he ſhall be bound after the Law 
Civil toall the Debts, though the Goods a= 
mount not to ſo much; and the Law Canon 
is not againſt that Law: and pet in Conſci⸗ 
ence the Heir> which in the Laws of England 
is called an E xecutoꝛ is not in that caſe char⸗ 
ged to the Debts» but accozding to the value of 
the Goods. And now J pꝛap the ſhew me 
ſome Caſes where Conſcience ſhall be ruled af= 
ter the Law, 

Stud. I will with good will chew thee ſome⸗ 
what as me thinketh therein, 


CHAP. XX. 


C Here follow divers Caſes where Conſcience 
is to be ordered after the Law. 


3 E eldeſt Don ſhall have and enjoy his 
L Father's Lands * the Common * 
3 n 
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in Conſcience» as he hall in the Law. And in 
Burgh-Engliſh the younger Son hall enjoy the 
Inheritance» and that in Conſcience, And in 
Gavel-kinde all the Dons ſhall inherit the Land 
together-as Daughters · at the Common Law» 
and that in Conſcience. And there can be no 
other cauſe aſſigned why Conſcience in the firſt 
caſe is with the eldeſt Bzother> and in the ſe⸗ 


cond with the pounger Bzother - and in the 
third caſe with all the Bzethzen » but becauſe 
the Law of England, by reaſon of divers Cu- 
ſtoms> doth ſometime give the Land wholly to 
the eldeſt Don ſometime to the poungelt» and 
ſometime to all. Yilo if a man of his meer 
motion make a Feoffment of two Acrcs of | 
Land lying in two ſeveral Dhires - and ma⸗ 
kethLivery of ſeiſin in the one Acre in the name 


of both; in this caſe the Feoffe hath right but 


onely in the Acre whereof Livery of ſeiſin was 


made, becauſe he hath no Title by the Law ; 
but if both Acres had been in one Dhire » he 
had had good right to both. And in thele Ca⸗ 
les the diverſity of the Law maketh the diver= 
ty of Conſcience. 

Alſo if a man of his mer motion make a 
Feoffment of a Mano: and ſaith not» ro have 
and to hold, gc. with the Appurtenances; in 
that caſe the Feoſſe hath right to the demeſne 
Lands, and to the Bents, if there be Atturn= 
ments and tothe Common pertaining to the 
Manoz ; but he hath neither Bight to the Ad⸗ 
© Vowſons appendant» if any be, noz to the Uil- 
lains regardant. But if this term with the 
Appurtenances had bin in the Deed» the Feof- 
tes had right in Conſctence as well to -_ — 
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bowwſons and Uillains as to the reſidue of the 
Manoz: But if the King of his mer motion 
give a Mano with th* Pppurtenances, pet the 
Dons hath neither Bight in Law noz Conz 
ſcience to the Iybowſons noz Uillains, And 
the diverſity of the Lato in theſe caſes makes 
the diverſity of Conſcience. 

Alſo if a man make a Leaſe foz term of 
pears» pielding to him and to his Heirs a cer⸗ 
tain Kent» upon condition that if the Kent be 
behind by xl. days» gc. that then it tall be 


= lawfull to the Leſſoz and his Heirs to re-en= 
ter; and after the Bent is behind» the Leſſoz 


asketh the Bent accozding to the Law» and it 
is not payed, the Lcſſoz dieth » his Heir en⸗ 
treth ; in this caſe his Entry is lawfull both 


| in Law and Conſcience. But if the Leſſoz had 


died befoze he had demanded the Bent» and his 

Heir demanded the Kent» and becauſe it is not 

payed he re⸗entreth; in that cafe his Be=en» 

—4— not lawfull neither in Law noz Con⸗ 
ce. 

Aldo if the Tenant in Dower ſow her Land. 
and die befoze the Con is ripe; the Cozn in 
Conſcience belongeth to her Exrecutozs- and 
not to him in the Beverſſon : but otherwiſe it 
is in Conſcience of G:aſs and Fruits. And 
the diverſity of the Law maketh there alſo the 
diverſity in Conſcience. 

Alco if a man ſeiſed of Lands in his de⸗ 
meſne as of e bequeath the ſame by his laſt 
Will to another and to his Heirs , and dteth : 
in this caſe the Heir notwithſtanding the eaili 
hath right to the Land in Conſcience. And 
the reaſon is > becauſe the Law judgeth that 

E 4 (ail 
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Will to be void; and as it is void in the Law- 
ſo it is void in Conſcience, 

Allo if a man grant a Rent fo2 term of life» 
and make a Leaſe of Land tothe ſame Gzan= 
te foz term of life and the Tenant alieneth 
both in Fee; in this caſe he in the Reverſion 
hath good Title to the Land both in Law and 


Couſcience> aud not to the Bent, And the 
reaſon is becauſe the Land by the Alienation 
is fozfeit by the Law to him in the Beverſlon» | 


and not the Rent. 


Fiſo if Lands be given to two men andtoa | 


woman in Fe, and after one of the men en⸗ 


termarrieth with the woman and alieneth the 
Land- and dieth ; in this caſe the woman hath 
right but onely to the third part: but if the 
man and the woman had been married toge⸗ 
ther befo:e the firſt Feoffment - then the Wo⸗ 
man- notwithſtanding the Alienation of her 


Hus band. ſhould have had right in Law and 
Conſcience to the one halt of the Land. And 
ſo in theſe two caſes Conſcience doth follow 
the Law of the Realm. Yiſo if a man have 
two Dong » one befoze Eſpouſais > and an- 
other after Eſpouſals » aud after the Father 
dieth ſeiſed of certain Lands; in this caſe the 
pounger Don ſhall en joy the Lands in this 
Bea{m> as Heir to his Father both in Law 
and Conſcience. Ind the cauſe is>becauſe that 
Don boꝛn after Eſpouſais is by the Law of 
this Realm the very Heir- and the elder Son 
is a Baſtard, And of theſe caſes and many 
other like in the Laws of England may be foꝛ⸗ 
med the Syllogiſm of Canſcience, oz the true 
judgement of Conſcience - in this mo 
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71 
Sindereſis miniſtreth the Ma joꝛ thus Right 
wileneſs is to be done to every man: upon 
which Ma joz the Law of England miniſtreth 
the Minoz thus The Inheritance velongeth 


tothe Don bozu after Gſpouſals> and not the 
Don bozn befoze Eſpouſals : then Conſcience 
maketh the Concluſion, and ſaith, Therefoze 
the Ynhexitance is in Conſcience to be given 
to the Don bozn after Eſpouſais, And lo in 
othcr caſes infinitc may be fozmed by the Law 
of the Syllogiſm oz the right judgement of Con⸗ 
ſcience : wherefoze they that be learned in the 
Law of the Realm ſay - that in every caſe 
where any Law is oꝛdained foz the diſpoſition 
of Lands and Goods which is not againſt 
the Law of God, noz pet againſt the Law of 
Reaſon» that the Law bindeth all them that 
be undex the Law in the Court of Conſcience, 
that is to ſay» inwardly in his Poul. And 
therekoꝛe it is ſomewhat to marvail» that Spi⸗ 
ritual men have not indeavourcd themſelves in 
time paſt to have moꝛe knowledg of the King's 
Laws then they have done oz then thep pet 
doe: foz by the ignozance thereof thep be oft= 
times ignozant of that that ſhould ozder them 
accoꝛding to right and juſtice» as well concer= 
ning themſelves, as other that come to them 
foz Tounſel. Ind now, fozaſmuch as A have 
anſwered to thy Queſtions as well as I can; 
I pꝛapy thee that thou wilt ſhew me thy opini⸗ 
on in divers Caſes fozmed upon the Law of 
England, wherein J am in doubt what is to be 
holden thercin in Conſcience. 

Dot. Shew me thy Queſtions» and J will 
ſap as me thinketh therein. 


CHAP. 
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CHAP. XXL. 
C The firſt Queſtion of the Student. 


3 
mn F any Jnfant that is of the age of xx 
pears» and hath reaſon and wiſedome 
to govern himlelf> ſelleth his Land» and with 
the money thereof buieth other Land of grea⸗ 
ter value then the firſt was, and taketh the 
P2ofits thereof ; whether may the Jnfant ask 


his firſt Land again in Conſcience» as he may | 


by the Law: 

Doct. 2ahat thinkeſt thou in that Queſtion 2 

Stud. Me ſemeth that > kozalmuch as the 
Law of England in this Article is grounded 
upon a Pzeſumption» that is to ſay» that In⸗ 
fants commonly afoze they be of the age of xxj 
pears be not able to govern themſelves > that 
vet, fozalmuch as that Pꝛeſumption katleth 
in this Inkant, that he map not in this caſe 
with Conſcience ask the Land again that he 
hath ſold to his great advantage» as befoze ap⸗ 
peareth. 

Doct. Is not this ſale of the Infant and the 
Feofment made thereupon» if any were - void⸗ 
able in the Law; 

Stud. Pes verily. 

Doct. Ind if the Feoffx have no right by 
the Bargain, noz by the Feoffment made 
thereupon» whereby ſhould he then have right 
thercto- as thou thinkeſft : 

Scud. By Conſctence » as me thinketh » koz 
the reaſon that J have made befoze. 

Doct. Ind upon what Law (ould oe 

on⸗ 
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Conſcience be grounded that tbou ſpeakeſt of 3 
fozit cannot bt granted by the Law of the 
Realm as thou haſt ſaid thy ſelf. And me⸗ 
thinketh that it cannot be grounded upon the 
Law of God, noz upon the Law of Kcaſon : 
foz Feoffments noz Contraas be not grounded 
upon neither cf thoſe Laws / but upon the Law 
of Man. 

Stud. After the Law of P2opertic was 02= 
= dained> the people might not convenient iy live 
together without Contraas; and therefoze it 
= ſeemeth that Contracts be grounded upon the 
Law of; Beaſon> oz at the icaſt upon the Law 
that is called Jus gentium. 

Doct. Though Contraas be grounded upon 
= the Law that is called jus gentium, becauſe 
they be ſo neceſſarie and ſo gencral among all 
| people; pet that p2oveth not that Contracts 
ve grounded upon the Law of Reaſon : foz 
though the Law called Jus gentium ve much ne⸗ 
ceſſarp foz the people vct it may be changed. 
And therefoze if it were oꝛdained by Dtatute> 
that there ſhould be no Sale of Land, ne no 
Contract of Goods» and if any were> that it 
ould be void, ſo that every man ſhould con= 
nue till ſciſed of his Lands and poſleſſed of 
is Goods; the Dtatute were good. Ind 
ihen ik a man againſt that Statute ſold his 
Land fo: a ſumme of money» vet the Seller 
might lawfully retain his Land accozding to 
the Dtatute : And then he were bound to no 
moze but to repay the money that he received- 
with reaſonable expences in that behalf. And 
ſo in like wiſe methinketh that in this caſe 


the Infant may with good Conſcience re-enter 
into 
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into his firſt Land; becauſe the Contract af= 
ter the Maximes of the Law of the Realm 
is void; foz- as J have heard, the Maxims 
of the Law be of as great ſtrength in the 
Law as Statutes. And ſome think that in 
this caſe the Jnfant is bound to no moze> but 
onely torepay the monep to him that he ſold 
his Landunto- with ſuch reaſonable Coſts 
and charges as he hath ſuſtained by reaſon of 
the ſame. But if a man ſell his Land by a 
ſufficient and lawfull Contract though there 
lack Livery of ſeiſin oz ſuch other Dolemni= 
ties of the Law» yet the Seller is bound in 
Conſcience to perfozm the Contract. But in 
this caſe the Contract is inſufficient» and ſo 
methinketh great diverſitie betwixt the caſes. 

Stud. Foz this time J hold me contented 
with thy opinion. 


CHAP. XXII. 
The ſecond Queſtion of the Student. 


F a man that hath Lands fo: tem of 

life be impannelled upon an Inqueſt and 
thereupon leeſeth Iſſues, and dieth; whe= 
ther may thoſe Iſſues be levied upon him in the 
Keverſion in Conſcience as they may he by 
the Law z 
Dog. Ffthey may be levied by the Law» 
what is the cauſe why thou doſt doubt whe= 
ther they may be levied by Conſcience + 

Stud. Foz there is a Maxime in the Laws of 
England, that where two Titles run together» 
the eldeſt Title ſhall be pꝛeferred. Ind in this 
caſe the Title of him in the Beverſion is be⸗ 
Got : koze 


woe. wen ge 1 QOoOQMW=ob ng ect cg BR oe | 


CHAPTERXXIL 55 


foze the Title of the Fozxfetture of the Iſſues. 
And therefoze I doubt ſomewhat whether they 
may be lawfully levied. 

Doct. By that reaſon it ſemeth thou art in 
doubt what the Lab is in this caſe; but that 
muſt neceſſarily be known, foz elſe it were in 
vain to argue what Conſcience will therein. 

Stud. It is certain that the Law is ſuch; 
and ſo it is likewiſe if the Husband fozfeit 
Iſtues> and die» thoſe Iſſues ſhall be levied on 
the Lands of the (Wife, | 

DoR. And ik the Law be ſuch» it ſemeth 
that Conſcience is ſo in like wiſe : fo: (ith it 
is the Law, that foz execution of Juſtice eve= 
ry may hall be impannelled when need re= 
quiretY; it ſeemeth reaſonable, that if he 
will not appear» that he ſhould have (ome pu⸗ 


-niſhment koz his not Appearance foz elſe the 


Law Gould be clearly fruſtrate in that point. 
And the pain, as J have heard» is» that he 
hall loſe Iſſues to the King foz his not 
Appearance. herefoze it ſeemeth not incon⸗ 
venient noꝛ againſt Conſcience» though the 
Law be, that thoſe Jſſues ſhall be levied of 
him in the Beverſion- koz that the Conditi⸗ 
on was ſecretly underſtood in the Law to 
paſs with the Leaſe» when the Leaſe was 
made. And therekoze it is fo: the Leſſoz to 
beware / and to pꝛevent the danger at the ma= 
king of the Leaſe, oz elſe it (hall be adjudged 
his own default. And then this particular 
Maxime. whereby ſuch Iſſues ſhall be levied 
upon him in the Beverſſon» is a particular 
Exception in the Law of England from the ge⸗ 
neral Maxime that thou haſt * be= 
020» 
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foze, that is to ſay» that where two Titles 
run together, that the eldeſt Title ſhall be pꝛe⸗ 
ferred» and ſo in this caſe the general Max⸗ 
ime in this point ſhall hold no place» neither 
in Law no: in Conſcience» foꝛ by this particu⸗ 
lar Maxime the ſtrength of the general Max⸗ 
ime is reſtrained to every intent that is to ſay» 
as well in Law as in Conſcience. 


CHA P. XXIII. 
T The third Queſtion of the Student. 


St. J Fa Tenant fo: term of life oz fox term of 

years doc (Uaſt» whereby they be bgund by 
the Laws to yield to him in the B n 
treble Damages and ſo ſhallf zteit the place 
waſted; whether is he alſo bound in Conſci⸗ 
ence to pay thoſe Dammages- and to reſtoze 
that place waſted immediatly after the (Caſt 
done / as he is in the (Ingle Dammages · oꝛ that 
he is not bound theretu till the treble Damma⸗ 
ges and place waſted be recovered in the 
King's Court. 

Doct. Befoze Judgement given in the treble 
Dammages and ok the place waſted» he is 
not bound in Conlcience to pay them» foz it is 
uncertain what he Gould pay: But it luffi- 
ceth that he be ready till Judgement be given 
to piely Dammages acco:ding to the value 
of the Waſt ; but after the Judgement given» 
he is bound in Conſcience to pield the treble 
Dammages, and alſo the place waſted. Ind 
the lame Law is in all Dtatutes Penal» that 


is to ſay», that no man is bound in Conſcience 
. to 
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22 the Penalty till it be recovered by the 
aw. 


Stud. Whether may he that hath offended 
againſt ſuch a D tatute penal. detend the Aci 
on- and hinder the Judgment to the intent 
he Would not pay the Penalty, but onely 
(ingle Dammages 2 

De&. It the Yaion be taken right wiſely 
accoꝛding to the Dtatute - and upon a juſt 
Cauſe» the Defendant may in no wiſe de⸗ 
fend the Pcaion»> unleſs he have a true dila= 
tozp matter to plead» which ſhould be hurtfull 
to him if he pleaded not, though he be not 
bound to pay the Penalty till it be recovered, 


CHAP. XXIV. 
C The fourth Queſtion of the Student. 


Stud, 12 a man enfeoffe other in certain Land 

upon condition that if he enfcoffc any 
other ⸗ that it hall be latofull fo: the Feoffoz 
and his Heirs to re-enter» gc. whether is this 
Condition good in Conſcience» though it be 
void in the Law: 

Doct. What is the cauſe why this Conditi⸗ 
on is void in the Law: 

Stud. The cauſe is this, by the Law it isinci⸗ 
dent to every State of Fee imple / that hethat 
bath the Eſtate map lawfully by the Law, 
and by the gift of the Feoffoz» make a Feoff- 
ment thereof: and then when the Feoffoz re⸗ 
ſtraineth him after that he ſhall make no Feoff=- 
ment to no man againſt his own fozmerG:ant-» 
and alſo againſt the purity of the ſlate 7 a 
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Fe-ſimple» the Law judgeth the Condition 
to be void: but if the Condition had been 
that he ſhould not have infeoffed ſuch a man o: 
fuch a man» that Condition had been good fo; 
pct he might infeoffe other. 

Do&. Though the laid Condition be againſt 
the effect of the ſtate of a Fee-\impile» and alſo 
againſt the Law; nevertheleſs it is not a= 
gainſt the Intent that the parties agreed up⸗ 
on and that at the time of the Livery. Ind 
fozaſmuch as the Intent of the parties was» 
that ik the Feoffee infeoffed any man ok the 
Land» that the Feoffoz ſhould enter- and to 
that intent the Feoffee took the ſtate » and af- 
ter bzake the Intent; it {eemeth that the 
_ Conſcience ſhould return to the Fe⸗ 
offoz. 

Stud. The Intent of the parties in the 
Laws of England is void in many caſes» that 
is to ſap» if he be not oꝛdered accoꝛding to the 
Law. And if a man of his meer motion, 
without any recompence- intending to give 
Lands to another and to his Heirs, make a 
Deed unto him> whereby he giveth him thoſe 
Lands to have and to hold to him fo: ever» in= 
tending that by the woꝛd for ever the Feoſtæ 
Gould have the Landto him and to his Heirs; 
in this caſe his Jntentis void» and the other 
ſhall have the Land onely fo: term of life. Al⸗ 
lo i a man give Lands to another and to his 
Hetrs £02 term of xx. vears, intending that 
if the Leſſe die within the term» that then 
his Hcirs Gould enjoy the Land during the 
term; in this caſe his Intent is void» fo 
by th: Law of the Realm all Chattels real 
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and perſonal ſhall go to the E xecutoꝛs . any 
not to the Heir. Alſo if a man give Lands 
to a man and to his ite, and to the third 
perſon, intending that every of them chould 
take the third part of the Land as thꝛe com= 
mon perſons ſhould his Intent is void; fox 
the Busband and the Wife» as one pcrſon in 
the Law, (hall take oncly the one half» and the 

third Perſon the other half. But thele Ca⸗ 
ſes be alway to be underſtood where the laid 
= Eſtates be made without any Becompence. 
And fozaſmuch as in this p2zincipal caſe the 
Intent of the Feoffoz is grounded againſt the 


= Law, and that there is no Recompence ap⸗ 
pointed fo: the Feoffment- methinketh that 
the Feoffoz hath neither Right to the Land 


by Law noz Conlciente: foz if he ſhould ha ve 
it by Conſcience» that Conſcience ſhould be 
grounded upon the Law of Beaſon; and that 


it cannot > foz Conditions be not grounded up= 


on the Law of Reaſon, but upon the Max⸗ 
imes and Cuſtoms of the Realm; and there= 
foze it might be oꝛdained by Statute, that all 
Conditions made upon Land Hould be void. 
And when a Condition is void by the Max⸗ 
ims of the Law» it is as fully void to every 
Intent as if it were made void by Statute: 
and ſo methinketh that in this caſe the Fe- 
offoz hath no right to the Land in Law noz 
n Conſcience, 
Do&. Jam content thy opinion ſtand» till 
we tall have hereafter a better leiſure to 
peak farther in this matter, 


F CHAP. 
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CHAP. XXV. 
C The fifth Queſtion of the Student. 


St. T F a Fine with Pꝛoclamation be levied 

accozding to the Dtatute- and no Claim 
made within v. pears ec. Whether is the 
right of a Dtranger extincted thereby in Con⸗ 
lcience, as it is in the Law: 

Doct. Upon what conſideration was that 
Dtatute made; 

Stud. That the Right of Lands and Te⸗ 
nements might be the moze certainly known, 
and not to be ſo uncertain as they were befoze 
that Statute. 

Do&. And when any Law of Man is 
made foz a Commonwealth» oz foz a good 
Peace and quietneſs of the people, oz foz any 
Anconvenience oꝛ hurt to be ſaved from them, 
that Law is good; though percale it exting 
the Bight of a Dtranger»> and muſt be kept 
in the Court of Conſcience : foz- as it is ſaid 
befoze in Eh, 4. by Laws rightwiſely made 
by Wanit appeareth who hath right to the 
Lands and Goods» fo: whatſoever a man 
hath by ſuch a Law he hath it rightwiſely, 
and whatſoever he holdeth againſt ſuch a 
Law» he holdeth unrightwilely. And fur- 
thermoze it is ſaid there, all the Laws made 
by man which be not contrary to the Law of 
God mult be oblerved and kept» and that in 
Conſcience and he that deſpiſeth them de- 
ſpileth God · and he that reſiſteth them reſiſt⸗ 
eth God, Allo it is to be underſtood)» bx | 
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Poſſeſſions and the Bight thereof are ſubject 
to the Laws, ſo that they therefoze with a 
cauſe reaſonable may be tranſlated and altered 
from one man to another by the act of the 
Law. And of this Conſideration that Law 
is grounded that by a Conttaa made in Fairs 
and Markets the Pꝛoperty is altered» except 
the P:operty be to the King» ſo that the bui= 
er pay Toll. oꝛ doe ſuch other things as is ac⸗ 
cuſtomed there to be done upon ſuch Contracts» 
= and that the buicr knoweth not the fo:mer 
Pioperty. And in the Law Civil there is 
a like Law» that if a man have another man's 
ne Goods with a Title th:e pears, thinking that 
„ he hath Right to it, he hath the very Bight 
is unto the thing; and that was made foz a 
od Law » to the intent that the Pzoperty and 
ny Bight of things ſhould not be uncertain» and 
n, that Wartance and ſtrife ſhould not be among 
act | the people. Ind fozaſmuch as the ſaid Dta= 
pt tute was oꝛdained to give a certainty of Title 
Aid in the Lands and Tenements compꝛiſed in the 
we Fine, it ſameth that that Fine extincteth the 
the Title of all other- as well in Conſcience» as 
an tt doch in the Law. And lth I have anſwered 
to thy Queſtion» I pꝛap the let me know thy 

minde in one Queſtion concerning Tatled 
Lands » and then J will trouble thee no far= 
ther at this time, 
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q AQueſtion made by the Dectour, how certain 
Recoveries that be uſed in the King's Courts 

to defeat tailed Land may ſtand | 

with Conſcience. * 


Have heard ſay» that when a man that is 
[| ſciſed of Lands in the Tail ſelleth the 12 
Land; that it is commonly uſed- that he that 
buicth the Land ſhall» foz his Durety» and fo: $7 
the avoiding of the Tail in that behalf cauſe #7 
ſome of his Friends to recover the ſaid Lands 
againſt the ſaid Tenant in tail: which Beco- 7% 
vzry-- as J have. been credibly infozmed » ſhall 7 
be had in this manner. The Demandants 
all ſuppoſe in their cUrit and Declaration 
that the Tenant hath no Entry but by ſuch a 
Stranger as the Buier (hall liſt to name and 
appoint, where indeed the Demandants never 
had polleſſion thercof- noꝛ pet the ſaid Dtran- 
er. And thereupon the (aid Tenant in tail 
Halt appear in the Court and by aſſent of the 
parties ſhall vouch;;to. warrant one that he 
knoweth well hath nothing to pield in value, 
And the Uouche (hall appear» and the De⸗ 
mandants ſhall declare againſt him; and there- 
upan he ſhall take a dap to emparle at the ſame } 
term» and at that dap by aſſent and Covin ot 
the partics he ſhall make Default» upon which 
D:cfault» becaule it is a Default in deſpite of 
the Court, the Demandants ſhall have Judg⸗ 
mont to recover againſt the Tenant in tail 
and he over in value againſt the Moucher: and 
this 
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this Judgement and Recovery in value is ta= ' 
ken foz a Bar of the Tail foz ever. How map 
it therefoze be taken» that the Law ſtandeth 
with Conſcience, that as it læmeth alloweth 
and ka voureth ſuch feigned Becoveries ? 

Stud. Ik the Tenant in tail ſell the Land 
for a certain ſumme of mony> as is agreed be⸗ 
twixt them / at ſuch a price as is commonly u⸗ 
ſed of other Lands» and foz the ſurety of the 
Sale ſuffereth ſuch a Recovery as is afozelaid; 
what is the cauſe that moveth thee to doubt 
whether the ſaid Contra» oz the Recovery 
made thereupon,foz the ſurety of the Buier that 


= hath truly payed his mony foz the ſame» ſhould 


ſtand with Conſcience + 
Do&.T wo things cauſe me to doubt therein. 
Dneis> foz that after our Loꝛd had given the 
Land of Beheſt to Abraham and to his Seed, 
that is to ſay» to his Childzen> in poſſeſſion al⸗ 
way to continue> he laid to Moſes,as it appear⸗ 
eth Levit. 25. the Land ſhall not be fold for ever, 
for it is mine: and then our Loꝛd aſſigned a cer⸗ 
tain manner how the Land might be redeemed 
in the year of Jubilee, if it were (old befoze. 
And fozaſmuch as our Lozd would that the 
Land ſo given to Abraham and his Childzen 
Gould not be ſold fo: ever, it ſeemeth that he 
doth againſt the enſample of God that alieneth 
02 ſelleth the Land that is given to him and to 
his Childzen - as Lands intailed be given. 
Another cauſe is this: Jt appeareth by the 
Commandment of God, that chou ſhalt not co- 
vet the Houſe of thy neighbour» c. And if that 
Concupiſcence be p29hibited > moze ſtronger 
then the unlawfull Taking and withholding 
bd, K 3 there⸗ 
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thereof is prohibited: and kozaſmuch as tai⸗ 
led Land when the Anceſtoꝛ is dead · is a thing 
that of right is belonging to his Heir» foz that 
he is Heir accoꝛding to the Gift» how may the 
Land with Bight oz Conſcience be holden 
from him 3 5 
Stud. Notwithſtanding the Prohibition a“ 
Almighty God, whereby the Land that was 
given to Abraham and to his ſeed might not be 1 
aliened koz ever, pet Lands within walled 
Towns might lawfully be aliened foz ever - exs 
cept the Lands of the Levites, as appeareth in 
the lad 25 Chapter of Levitic. And ſo it ap- 
pearcth that the (aid Pꝛohibition was not ges- 
neral foz every place and that among the 
Jews. Yndit appeareth alſo that it was given 
onely to Abraham and his Childzen» and fo it 
was not generally to all people. And it appea⸗ 
reth alſo, that it extended not but oneiy to the 
Land of Pꝛomiſſion as it appearcth by the 
Woꝛds of the {aid Chapter where it is (aid Z 
thus, All the Region of our poſſeſſion ſhall be ſold 
under the condition of Redeeming: whereby ap⸗ 
pearcth that Lands in other Countries be not 
bound to that Condition; and as they be nut 
bound to that Condition, by the ſame reaſon 
it followeth that they be not bound to the ſame 
Succeſſion. Therefoze that ſaid Law » that 
wills that the Land given to Abraham and to 
his Sed ſhall not be ſold fo2 ever - bindeth no 
Land out of the Land of Pꝛomiſſion; and 
ſome men will ſay- that fithen the Paſſion of 
our Loꝛd was pꝛomulgate and known» biudeth | 
not there. Ind to the ſecond Reaſon» which is 
Cr:undcd upon the Commandment of we” * 
t 
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It muſt nerds be granted that it is not lawful 
to any man unlawfully to covet the Houle of 
his neighbour- and that then moꝛe ſtronger he 
map not unlawfully take it from him. But 
then it remaineth foz thes pet to pzove how in 
tis caſe this tailed Land that is ſold by his 
Anceſtoz, and whereof a Recovery is had re= 
/ -= comed in the King's Court / may be ſaid the 
| 4 Lands of the Heir. 
3 Doct. That may be pꝛobed by the Law of 
the Realm, that is to ſay» by the Dtatute of 
Weſtminſter 2. cap. 1. where it is ſaid thus. 
>= The Gill of the Giver expzeſip contained in 
the Ded of his Gift chall be from hencefozth 
-X obſerved ſo that they to whom the Tene⸗ 
ments be ſo given ſhall not have power to ali⸗ 
en , but that the Lands after their death ſhall 
1 remain to the Iſſue⸗ 02 return to the Donour- 
it the JCue fail. By the which Statute it 
>> appeareth evidently>that though they to whom 
the Tenements were lo given aliened them a⸗ 
wap, that pet nevertheleſs they in Law and 
Conſcience , by reaſon of the ſaid Dtatute » 
ought to remain to their Heirs accoꝛding to the 
Gift; koꝛ it is holden commonly by all Do⸗ 
«ours, that the Commandments and Rules of 
the Law of man, oz of a poſitive Lab that is 
lawfully made > binde all that be Subjects 
to the Law acco:ding to the minde of the 
Maker, and that in the Court of Conſci⸗ 
ence, 

Stud. Daſt thou think that ik a man offend 
againſt a Dtatute penal, hat he offendeth in 
Conſcience z Þdmit that he do it not of a wil- 
full diſobedience oz that he will not obey the 
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Law : fo if he doe it of Diſobedience, J think 
de offendeth, 

Doct. It it be but onely a Dtatute that is 
called Popular, it bindeth not tn Conſcience to 
the payment of the Penalty» till it be recovered 
by the Law» and then it doth bind in Conſci⸗ 
ence: but if a Dtatute be made principally to 
remedp the hurt of one party » and foz that 
hurt it giveth a Penalty to the party» in that 
caſe the offendour of the Statute is bound im⸗ 
mediatelp to reſtoꝛe the Dammages to the va= 
lue of the hurt, as it is upon the Statute of 
cUaſte ; but the Penalty above the hurt he is 
not bound to pay till Judgement be given > as 
it is (aid bekoꝛe. But Dtatutes by the which 
tt is aſſigned who ſhall have right oz pꝛoperty 
to theſe Lands and Tenements> oz to theſe 
Goods oz Chattels » if it be not againſt the 
Law of God noz againſt the Law of Rea⸗ 
ſon, binde all them that be ſubject to the Law 
in Law and Conſcience. And luch a Dtatute 
is the Statute of Weſtm. 2. whereof we have 
treated befoze 3 wherefoze it muſt be obſerved 
in Conſcience. 

Stud. But ſome hold that the Statute of 
Weſtminſter 2. was made of a ſingularity and 


Parliament, foz exaiting and magnifying of 
their own Bioud; and therefoze, they ſap that 
that Statute made by ſych a pꝛeſumption 
bindeth not tn Conlcience. 

Doct. It is very perillous to judge fox cer⸗ 
tain that the laid Dtatute was made of ſuch 
pꝛelumption as thou ſpeakeſt of: fox there be 
many conſiderations to pzove that the ſaiy 
ta- 


preſumption of many that were at the ſaid | 
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Dtatute was not made of ſuch p:clumption » 
but rather of a very good minde of all the 
Parliament, oz at the leaſt of the moze part 
thereof , and foz the common wealth of all the 
Realm. And firſt in the King, the which 
in the ſatd Parliament was the Mead, aud 
molt chief aud pzincipal part of the Parli⸗ 
ament- (as he is in every Parliament) can= 
not be noted to be ſuch intent: fox it is not nc» 
ceſſarp» no: it was not then in uſe» that Lands 
of the Crown ſhould be entailed, And in 
Spiritual men - ne pet in certain Burgeſlcs 
and Citizens of the ſaid Parliament » which 
at that time had no Land there can be noted 
no ſuch fingularity : noz yet in the Noblemcn 
and Gentlemen noz ſuch other as were of 
the (ard Parliament and had Lands and Te⸗ 
nements. It is not good to judge in certain 
that they did ir of ſuch p2clumption 5 but it 
is good aud expedient in this caſe » as it is in 
other caſcs that be in doubt - to hold the ſu- 
rer wap, and that is, that it was made of 
Charitie, to the intent that he noz the Heirs 
of him to whom the Land was given ſhould 
not fall into extreme povertie, and thereby 
haply run into offence againit God. Ind 
though it were true > as they lay > that it 
was not made of Charity, but of pzcſum- 
ption and ſingularity» as thcy (peak of: 
nevertheleſs > fozalmuch as the Statute is 
not againſt the Law of God no againſt 
the Law of KBcaſon » it muſt be obſervey 
by all them that be Subjects unto that 
Law. Foz as lohn Gerſon, in the Trea⸗ 
tiſe that he entitled in Latine De vita ſpirituali 
Animæ, 
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Animz, the fourth Leſſon» and the third Coꝛol⸗ 
lary» ſaith» God wills that makers of Laws 
judge onely of outward things and reſerve 
lecret things to him. And lo it appeareth that 
man may not judge of the in ward intent of the 
dend, but of ſuch things as be apparent and 
certain: Hut it is not apparent that there 
was any ſuch cozrupt intent in the makers 
of the laid Dtatute : how may it therefoze be 
ſatd that the Law is good oz rightwiſe, that 
not onely ſuffereth ſuch things againſt the 
Statute , but allo againſt the Commandment 
of God: 

Stud. To that ſome anlwer and ſap, that 
when the Land is ſold» and a Recovery is had 
thereupon in the King's Court of Recoꝛd . that 
it ſufficeth to bar the Tail in Conſcience; 
fo: they ſay» that as the Tail was firſt oꝛdain⸗ 
ed by the Law» ſo they ſay that by the Law tt 
is adnulled again. 

Doct. Be thou thy ſelf judge⸗ ik in that caſe 
there be like authozitp in the making of the 
Tail as there is in the adnulling thereof: foz 
it was oꝛdained by autho:ity of Parliament » 
the which is alway taken foz the moſt high 
Court in this Realm befoze any other, and 
it is adnulled by a faiſe Duppolall » foz that » 
that they that be named Demandants ſhould 
have right to the Land» where in truth they 
never had right thereto : whereupon follow= 
eth a falſ? Duppoſall in the Crit and a 
faiſe Duppoſall in the Declaration and a 
Voucher to warrant by Covin of ſuch a per⸗ 
ſon as hath nothing to pield in value; and 
thereupon by Covin and Colluſion of the par⸗ 
ties 
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ties followeth the Default ok the Uouchee, by 

the which Default the Judgement hall be 

given. And Co all the Judgement is deri bed 

and grounded of the untrue Duppoſal and Co⸗ 

vin of the parties, whereby the Law of the 

X RKBealm» that hath ozdained ſuch a Azit of 

1 Entrie to help them that have right to Lands 

02 Tenements / 1s defrauded» the Court is de⸗ 

gceived- the Heir is diſherited» and» as it is to 

doubt the Buier and the Seller their Hetrs 

and Aſligns, having knowledge of the Tail, 

be bound to B:ſftitution. Ind verily J have 

heard many times, that aftcr the Law of the 

Realm ſuch Recoveries ſhould be no Bar to 

| the Beir in the Tail, if the Law of the Realm 
might be therein indifferently heard. 

Stud. I cannot ſe but that after the Law of 
the Realm it is a Bar of the Tail: fo2z when 
the Tenant in tail hath vouchcd to Warran= 
ty ⸗ and the Uouchee hath appeared and centred 
into the (Aarranty» and after hath made De⸗ 
fault in deſpite of the Court-whereupon Judg⸗ 
ment is giv;n fo: the Demandanr againſt the 
Tenant · and fo: the Tenant that he ſhall reco⸗ 
ver in value againſt the Uouchez it the Heir in 
the Tail (ould after bzing his Formedon, and 
recover the Lands entailed and after the Mou⸗ 
che purchaſeth Lands» then ſhould the Heir 
alſo have Execution againſt him ro the value 
of the Lands entailed» as Heir to his Inceſtc2 
that was Tcnant in the firſt Teton, and fv he 
(ould have his own Lands, and alſo the 
Lands recovercd in valuc.. Ind thercfoze» be⸗ 
cauſe of the pzeſumption that the Uouch» may 
purchaſe Lands after the Judgement, ſome be 

of 
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of opinion that it is in the Law a good Bar 
of the Tail, 

Do&. I ſuppoſe that in that caſe thou haſt 
put, that the Uouchee map bar the Heir in 
tail of his Recoveric in valuc» becauſe he hath 
recovered the firſt Lands. Nevertheleſs J 
will take a reſpite to be adviſed of that Reco= 
very in value. Ind ik thou canſt vet hew me 
any other conſideration» why the ſaid Reco⸗ 
veries ſhould ſtand with Conſcience» J pray 
thee let me hear thy conceit therein; foz the 
multitude of the laid Becovcries is ſo great. 
that it were great pitie that all hould be bound 
to Reſtitution that have Lands by ſuch Reco⸗ 
b:ries> Uth there is none (as far as J can 
hear) diſpoſe them to reſtoze. 

Stud. Dome men make another reaſon to 
pꝛobe that the ſaid Becoveries ſhould be (uffi- 
cient by the Law to avoid the Dtatute of Weſt, 
then and if they be lufficient thereto» they be 
ſufficient tn Conſcicnce. 

Do&. What is their reaſon therein ; 

Stud. In the 7. pear of H.. c.4. among other 
things it is enacted» that all Becoverers» their 
Heirs and Aſſigns map avow and juſlific fox 
Rents, Services and Cuſtoms by them re⸗ 
covered · as they againſt whom they recovered 
might have donc. Ind then they lay» that 
when the Parliament gave to ſuch Recoverers 
autho:ity to avow and juſtifie fo: ſuch Rents» 
Cuſtoms and Services as they recovered⸗ 
that the intent of the Parliament was, that 
ſuch Recoverers ſhould have right to that fo: 
the which they Hould a vow oꝛ juſtific : for elſe 
they (ax that it hould be in vain to give 
them 
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them ſuch power and that the Parliament 
ould elſe be taken in manner as foztifiers of 
wzongfull Titles: and ſo they ſay that ſuch 
Becoverers- by reaſon of the ſaid Dtatute, 
have right by the Law. 

Do&. That Dtatute» as it ſeemeth- was 
made onely to give to the Recoverers a fozm 
to avow and juſtifle-which they had not bekoze⸗ 
though they had recobered upon a good Title. 
And the cauſe whp they had no fozm to avom 
oz juſtifle befoze the ſaid Dtatute was, foza(= 
much as the Becoverers did not by the pꝛe⸗ 
tence of their Þcion affirm the Poſſeſſion of 
him oz them againſt whom they recovered) 
no: claimed not by them ⸗ but rather diſaffir= 
med and deſtroyed their eſtate. And there= 
koze they cannot alledge anp continuance of 
their Title by them» as ther map that have 
Rents oz Dervices> oz ſuch other-of the G:ant 
of other by Deed 02 by Fine. And thcrefoze, 
as it ſemeth- the moſt pꝛincipal eſtate of the 
Dtatute was, that ſuch Recoverers ſhould a= 
bow and juſtifie fo: Rents» Dervices and Cu= 
ſtoms, as they ſhould oꝛ might doe that had 
them by Fine oz Deed; not having any re= 
ſpect- as it lemeth> whether thep recovered a= 
gainſt Tenant in Fee=flmple oz in Fee=tail- 
no: whether the Recoveries were had upon a 
rightful Title. And therefoze- as me ſemeth⸗ 
the ſaid Dtatute neither affirmeth noz diſaffir= 
meth the Title of Recoverers> whereby they 
do a vom: Foz if a man had right befoze the 
Recovery : the Bight Could remain unto him 
notwithſtanding the ſaid Dtatutc ; and ſo me 
ſemeth that the Title of them that * the 

and 
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Land entailed by ſuch Becoveries. is no⸗ 
thing foztificd noz affirmed by the ſaid Dta- 
tute» but that they are in the ſame caſe as 
they were betoꝛe. What thinkeſt thou therc= 
in 2 

Stud. This matter is great: foz> as thou 
ſayeſt-there be ſo many that have tatled Lands 
by ſuch Becoveries»that it were great pity and 
hea vineſs to condemn ſo many perſons - and to 
judge that they all were bound to Reſtitution. 

Foz I think there be but few in this Realm 
that have Lands of anp notable value, but 
that they oz their Inceſtozs> oz ſome other by 
whom they claim, have had part thereof by 
ſuch Recoveries. Inſomuch that Lozds Spi⸗ 
ritual and Tempozal> Knights» Dquires> 
rich men and 'pooz> Monaſteries» Colleges 
and Hoſpitals have ſuch Land» foz ſuch Be= 
coveries have been uſed of long time: who 
map think therefoze- without great heavineſs, 
that ſo many men ſhould be bound to Reſtitu⸗ 
tion-and that yet ⸗ as thou ſapeſt> no man diſ⸗ 
poleth him to make Beſtitution : And ſo J 
am in manner perplexed» and wot not what to 
ſay in this caſe» but that pet I truſt that Ig 
— may excuſe many perſons in that be⸗ 

if. 

Doct. Ignozance of the deed map excuſc- 
but Ignoꝛance of the Law excuſeth not, but it 
be invincible, that is to ſay, that they have 
dove that in them is to know the truth: as 
to counſel with Learned men-and to ask them 
what the Law is in that behalf; and if they 
anſwer them that they map doe this oz that 
lawfully» then they be thereby excuſed 7 Con⸗ 
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ſcience. But pet in man's Law they be not 
thereby diſcharged ; but they that have taken 
upon them to have knowledge of the Law be 
not excuſed. by Jgnozance ot the Law; ne no 
moze are they that habe a wilfull Ignoꝛance⸗ 
and that would rather be ignozant then to 
know the truth» and therefoze they will not 
diſpoſe them to ask any Counſel in it. And 
if it be of a thing that is againſt the Law of 
God oz the Lawof Reaſon, no man Gall be 
” excuſed of Ignozance; and ſo there be but few 
that be excuſed by Jgnozance. 

Stud. (hat then ſhall we condemn ſo mas 
ny and ſo notable men 2 

Doct. We ſhall not condemn them» but we 
ſhall give them their peril. 
| Stud. Pet JF truſt their danger is not ſo 
= great that they ſhould be bound to Beftituti- 
on: Fox John Gerſon ſaith in his ſaiv Book 
called De unitate Ecc leſiaſtica, conſideratione ſe- 
cunda, Quod communis error facit jus, that is 
to (ay, Þ common Errour maketh a Bight. 
Ot which wozds- as it ſemeth- ſome truſt 
may be had, that though it were fully admit= 
bh ted the ſaid Becoverics were firſt had upon an 

unlaweull ground, and againſt the good oꝛder 
ok Conlcience, that yet nevertheleſs fozaſ- 
much as they have been uſed of long time» ſo 
that they have bin taken of divers men that 
have been right well learned in manner as fo: 
a Lab, that the Buiers partly be excuſed» ſo 
that they be not bound to Reſtitution, And 
mozeober- it is certain that the Dtatute of 
Weſtminſter 2. noz none other Statute made by 
man cannot be of greater value oz _ 
then 
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then was the Bond of Matrimony that was 
ozdained of God. Ind though that Bond of 
Matrimony was in diſſolvable, pet neverthc= 
leis Moſes ſuffered a Bill of Refuſall to the 
Jews, which in Latine is called Libellum Repudii, 
and lo they might thereby fozſake their Wives» 
as it app:arcth Deute on. 22. Jud therefoze like 
as a Diſpenlation was ſuffered againſt that 
Woud > do it ſesmeth it may be againſt the 
Statutc. 

DoR. As to that reaſon that thou haſt laſt 
made of a Bill of Refuſall» let all Purchaſozs 
of Land hear what our Lozd ſaith in the Go⸗ 
{p:1 of the Jews» of that Bill of Befuſall» Mat- 
thew 19. where he ſaith thus» For the hardneſs of 
your hearts M. ſes ſuffered you to leave your Wives: 
lor at the beginning it was not ſo. OE which words 
Dos ours hold commonly, that though luch a 
Will of Rekulall was lawfull ſo that they that 
refuſed their MAives thereby ſhould be without 
pain in the Law / that pet it was never lawfull 
lo that it ould be without fin. And lo like= 
wile it may be ſaid in this caſe» that ſuch Be- 
coverics be ſuffer?d koz the hardneſs of the 
hearts of Engliſh-men» which dellre Land and 
Poſſeſſion with ſo great greedinels / that they 
cannot be withd:zawn from it neither by the 
Law of God no: of the Realm. And therekoze 
the rich men ould not take the Poſleſſions of 
poo: men from them by power» without co⸗ 
lour of Title, that ts to ſap⸗ neither by 
open Diſlcifin- oz by the onely Dale of the 
Tenant in tail; and ſo to hold them a⸗ 
gainſt the expzeſs woꝛds of the Dtatute» ſuch 
Recoveries have bin fuffered, Ind though 

: I 
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oz theilt great mhilltituve they may haply be 
without pain as to the Law of the Reaim; 
pet it is to fear that they be not without 
dffence as againſt God. And as to the o⸗ 
ther reaſon» that a common Errour--houty 
© make a Bight» rhole wozos as me ſ#meth, 
be to be thus underſtood- that a Cuſtome uſer 
againſt the Law of man all be taken in ſome 
F Countreys foz Law, if the people be ſuffered 
ſo to continue. And pet ſome men call ſuch 
a Cuſtoms an Etrour , becauſe that the con= 
tinuance of that Cuſtome againſt the Law 
was partly an Errour in the people,  foz that 
they would not obey the Law that was made 
by their Duperiours to the contrary of that 
Cuſtome. But tt is to be underſtood that 
the ſaid Recoveries> though they have been 


iong uled> may not be taken to have the 


ſtrength of a Cuſtome; fo: many as well 
learned as unlearned have alway ſpoken a= 
gainſt them, and pet do. And furthermoze- 
as J have heard lap, a Cuſtome 02 a 
zelcription in this Realm againſt the 
_ of the Realm p2evails not in rhe 

Stud. Though a Cuſtome in this Realm 
p2ebaileth not againſt a Statute as to the 
Tam, et it ſemeth that it maß pzevail a= 
ainſt the Dtatute in Conſcience: foz though 
ozanice of a Dratiite excuſeth not in the 
Law» nevertheleſs it may excuſe in Con⸗ 
— — and ſo it ſemeth that it may doe of a 


Do&. But it fuch Becoveries cannot be 
bzought into a lawfull Cuſtome in the Law. it 
G ſemetl) 
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@neth they may not be dzought inte a Cuz 
Home 16 Conſcience» tel Conſcience mult al- 
war ba grounded upon lome Lam, and in this 
caſe it cannot be grounded upon. the Lam of 
Reaſan>n0z upon the Lawn of God; and there- 
fozei& the Law of man ſerve not there is no 
ground whereupon Couſlcience in this caſe 
may be grounded. And at the beginning of 
ſuch Kecoverys>they were taken to be good-be= 
cauſe the Law Hould warrant them to be good 
and not by reaſon of au Cuſtome : and (o if 
the reaſon of the Law will not ſerve in the 
Recoveries. the Cuſtome cannot help» foz an 
evil Cuſteme is to be put away. Bud therefoze 
me {meth that. the Recoveries be not without 
offence againſt God » though haply fox their 
great multitude» and that there Hauldy not be 
as it Were a ſubverion of the Inheritance of 
many in this Bealm- az well of Dyiritual as 
Tempmal- they be without patn in the Law 
of the Realm; except ſuch Yecoveries as by 
the-commen caurle of the Lam be vaidale in 
whe Law by reaſen of ſome Uſe- oz of fome o⸗ 
ther (pccial matter: but vwbas pats that ts, J 
will not temeroully judge, but commit it to the 


goodneſs. of our Red > whole be 
- —— — nat fully | 
«Firm that ther that have by ſuch Ne 


69Veries aught to de compelledto Beſtitutton: 
but this ſametꝭ to me to be goed counſel» that 
every man hereafeer held thax ta certain, and 
leabe that ta uncertain + andthat is » that he 
keep himſelf from ſuch Recoveries and then 
be Hall be fre from all ſcruputoufneſs of Con⸗ 
ſctente in that behalf. on 
cu 


= +3 614-3 esd gases 


ua 
. 


— 
7 


| 


. 
. 


SD" ESRWrESURaENESSSSGYTAarSTEA 


CHAPTBR /XXVI, 7 
Send, It ſometh that in this Queſtten than 
Pn. of Wellmin- 
cr >. and that rhaugh it be but aner a Law 
mada by man» that pet fogaknuch, as it is not 
— the Law of Beaſon- noz the Lay of 
» thou thanked that: it mull be hoilven in 
Conſcience : aud over that as it ſemeth» thou 
art ſomewhat in doubt whether thoſe Recobe⸗ 
ries be any Bar tothe Heut in the tail by the 
Law of the Realm» unleſs that he have in vaz 
lue in dæd upon the Bouche ; aud that thou 
wilt thereupon take a tefpite en thou ſhew thy 
full minde therein: and in like wiſe thou think⸗ 
eſt» as I take it: that thoſe Becoveries cannot 
be bzought tuta 8 Cufome: but that the lon= 
ger that they be ſuffered tu continue» if thep be 
not goon by the Lam. the greater is the offenes 
again God. Ius therefoze thou pandereſt lit 
tle that Euſtome> but vet:thau agrafſt that it 
is ta ſpare the multieude of them that bs 
leſt a ſbverſion of the Jnheritance of 
many of this Realm might follow and great 
rife and tartance alſa, i they ſhould de av 
nalled fo; the tima paſt: except there be any o 
ther ſpecial cauſe to avaid them by the Law. 
as thou haſt touched in the laſt Reafon : but 
thou thinkelt that it wert » that from 
dencefozth fuch Recoveries be clearly 
p30hibtred: and not be fufferey to be had in ufo- 
as they have den befoze; and thou counſelleſt 
all men-therefo:e to refratn- rhemſetves from 
fuch Mecoveries hereafter. 
Dod. Thou takeſt well that I habe ſaid » 
and according as I have meant it. 


Sud Not, N pray tho ith I have heard 
G 2 thy 
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thy Qaeſtion of thele Vecoveries » accozding 
to thy dellte that delt anſwer me to 
{ome particular concerning Tailcd 
Lands whereof thou haſt at this time given | 
us occaflon to ſpeak, 

Doa. Dhew me theſe Nueſtions» and A will 
ſew the my minde therein with good will, 


CHAP. XXVII. 


C The firſt Queſtion of rhe Student, con- 
cerning Tailed Lands. 


wy Fa Diſſeiſoz make a Gift in tail toJohn u 
Stile, and J. at St. foz the redeeming of the 
Title of the Dilleiſe agrath with him» that 
be tall have a certain Bent out of the fame 
Land to him and to his Hetrs » and fo2 the 
lurety of the Rent it is deviſed that the Dil⸗ 
ſciſes ſhall releaſe his right in the Land» 4c. 
and that ſuch a Becoverie as we have ſpoken of 
befoze ſhall be had againſt the ſaid J. at St. to 
the uſe of the payment of the ſaid Kent and of 
the fozmer Tatil: whether ſtandeth that Be- 
covery well with Conſcience oz not- as thou 
:e ! : | 
Do&. I ſuppoſe it doth» foz it is made fo; 
the ſkrength-andſurctie of the Tail» which the 
Dilleilee might have clearly defeated and a voi⸗ 
ded if he would: -andtherefoze I think if the 
ſaid J. at S. had granted to the Diſſeiſe onely 
by his Deed a certain Rent foz the releafing of 
his Title, that: Gzant ſhould have bound the 
Heirs in the Tail taz eber. And then if the 
Diſſeiſeæ foz his moze ſuretie will have my a 
8 e⸗ 
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ng F RVecoverie- as befoze ceth- it (cemeth that 
to 'F RBecoverie ſtandeth ood Conſcience. 
— Stud. It ſeæmeth that thy opinion is right 


good in this matter. Ind allo it appeareth 
that with a reaſonable cauſe ſome particular 
Recoveries may ſtand both with 1 3 and 
Conſcience to bar a Tail. 


CHAP. XXVIIL 


C The ſecond Queſtion of rhe Student, con- 
cerning Tailed Lands. 


nat 15 a Tenant in tail ſuffer a Becoverie a= 
gainſt him of his Lands entailed, to the 
hat intent that the Recoberer hail ſtand ſeiſed 
me thereof to the uſe of a certain woman whom 
he intendeth to take to his Uife- foz term of 
life» and after to the uſe of the firſt Tail» and 
after he marrieth the ſame woman: whether 
ſtandeth that Becoveric with Eonſlcience » 
though other Recoveries upon Bargains and 
Sales did not 
Do&. It ſemeth pes: foz though the Dta= 
rute be that they to whom the Tenements 
be ſo given hould nat have power to alien 
but that the Lands after their death Could 
remain to their Iſſues, oz revert to the Do» 
nours if the Iſſues failed; pet if he to whom 
the Lands were ſo given take a Wife » and 
dieth ſeiſed without Heir ot his body » and 
the Donour enter, the Woman (hall recover 
againſt him the third part, to hold in the name 
of her Dowie foz term of her lifke- though the 
Tail be determined. And 8. ſame Law — of 
D 3 2 
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Tenaut by the curteſie that is to ſay» of him 


that happeneth to marry one that is an Inhes * 
xitrxix of the Landentailed» and they have I. 
the Mie eth and the ue eth ; be 


wal 


nant by the curtefie , not withſtanding 


hold the Lands to: — — 


woꝛds of the Statut » which ſay that after 


the death of the Tenant in tail without Jſlue» 
the Lands (hall revert to the Donour: and J 


think the cauſe is becauſe the intent of the | 


Statute ſhall not be taken that tt intended to 
put away ſuch Titics as the Law ſhould give 
by reaſon of the Tail. And ſo it ſeemeth that 
a like Jutent of rhe Dtatute ſhall be taken fa; 
. 'Jointurrs» fox elſe the Dtatute might be ſome⸗ 
time alerting of Yarrimdate- and it is not 
4ike that the Dtature intended ſv. Ind theres 
fo:e it femeth» chat by the oncly Derd of the 
{Tenant en rail a Jointure may be made by the 
Intent of the Dgarirte » though the woꝛds of 
the Statute ſerve not expzeſlp fox it: foz ma⸗ 
ny times the Intent of the Lerter ſhall be ta⸗ 
ken» and not the bare Letter; as ftappeareth 
in the fame Dratutes dohete it is ſatd) that he 
to whom the Lands be given Hall have no 
to alten; vet the fame Dratute ts con⸗ 
ed that neither he noz his Heirs of his bos 
dy Hall have no power to alien: and fo me⸗ 
thinketh that ſuch an Intent ſhall be taten 
here fox ſaving of "Jointures. 

Stud. Truth it is · that ſometime the Intent 
of a Statute Hall de taken farther then the 
expxls Letter ſtteteheth; but per there may 
no Intent ve taken ag the expꝛels wo2ds 
of $5e Deatute , for that ould de gs” 
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Jaterpeetation pf the Dtatute» then an E= 

paſttion : and id cannot de xeaſonably raven » 

the mabers of the ſaid 
22 
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ns YJointures be lawfully made againſt the 
expzeſs wozds of the Dratute, And if there 
be any made by war of Recovery, then it 
ſamerh that it muſt be put under the ſame 

—_— other Vecoveries mul} be of Lands 


C HAP. XXIX. 


T The third Queſtion of the Student, concet- 
ning Tailed Lands. 


F John ac Noke, being ſeiſed of Lands in fee» 
of His mere motion make a Feofment of 
certain Lands to the intent that the Feoffees 
Gall thereof make a Gift to the ſaid J. at Noke to 
have to him and to his Heirs of his bod . and 
they make the Gift accozding; any after the 
ſaid J. at Noke falleth * wherefozr be 

4 ts 
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is taken and put in paſon» and thereupon: fo; /* 
payment of his Debts he ſelleth the lame 
Land» aud foz ſurety of the Buier heſuffer= 3 - 
eth a Recovery to be had againſt him in ſue 1 
manner as betoꝛe appeareth: whether ſtandeth | 
that Recovery with Conſcience oz not?? 

Doct. I would here make alittle digreſſion 
to ask the another MQueſtion oz that Imake 
anſwer to thine; that is to ſap⸗to tai thy minde 
how the Lam by the which the body of the Deb= 
tour ſhall be taken and caſt into pzifon » there 
to remain till he have paid the Debt map ſtand 
with Conſcience» ſpecially if he have nothin 
to pay it with: for- as ir {eemeth» if he wil 
relinquiſh his Goods > which in ſome Laws 
is called in Latine Cedere bonis, that he ſhall 
not beimp:iſoned; and that is to be underz 
ſtood molt (pecially » if he be fallen into Po⸗ 
vertic- aud not thzough his own default. 

Stud. There is no Law in the Realm that 
the Defendant may in any caſe Cedere boniz; 
and» as me ſæmeth⸗ ik there were uch a Lam! 
it ſhould not be indifferent ; foz as to the know⸗ 
ledge of him that the money is owing to the 
Debtour might Cedere bonis, that is to ſap, re⸗ 
linquiſh his Goods» and pet retain to himſelf 
ſecretly great Riches. And therefoze that 
Law in ſuch caſc ſeemeth moze indifferent and 
righteous / that committeth ſuch a Debtour to 
the Conſcience of the Plaintif to whom the 
money is owing then the committing him to 
the Conſcience of him that is the Debtour: 
fo: in the Debtour ſome detault map be aſſign- 
ed; but iu him to whom the monep is owing 
may be aſſigned no default, 1 

Oct. 
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Doct. But if he to whom the Debt is owir 
knoweth that the Debtour hath nothing to 
pay the Debt with» and that he is fallen into 
Povertic by ſome cafuaitie, and not t 
his own default; doth the Law of England hold, 
that he may with good Conſcience keep the 
Debtour ſtili in pꝛilon till he be paid : 

Stud. Nay - verily » but it thinketh moze 
reaſonable to appoint the tiberty and the judg= 
ment of Conſcience in that caſe to the Debtex 
then to the Debtour, foz the cauſe befoze rehear⸗ 
fed. Ind then the Debtour> if he knew the 
truth» is (as thou haſt ſaid ) bound in Con= 
ſcience to let him goe at libertie» though he be 
not compellable thereto by the Law. Ind 
therefoze admitting it foz this time that the 
Law of England in this Point is good and juſt» 
I pꝛay the that thou wilt make anſwer to my 
Queſtion. 

Do&. J will with good will: and therefoze , 
as me ſæmeth . foꝛaſmuch as it appeareth that 
the (ſaid Gift was made of the meer liberty and 
free will of the ſaid John at Noke, and without 
any Recompence » that thercfoze it cannot be 
otherwiſe taken > but that the intent of the 
faid John at Noke » as well at the time of the 
ſatd Feoffment as at the time that He recei⸗ 
ved again the ſaid Gift in the tail » was» 
that if he happened afterwards to fall into 
Poverty + that he might alien the ſatd Land 

to relieve him with: foz how may it be thought 
that a man will ſo much ponder the wealth 
of his Heir that he will fozget himſelf ? And 
lo it ſeemeth that not onely the ſaid Becoverie 
ſtandeth with Conſlcicnce - but alſo if he had 
| made 
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made 4 Fcofftment of the Land» the 
> a ran als be in Conſcience a Bar 
of the Tail: Bat if the ſaid — and 
ripe prong — Re= 
compence of monep - 0z foz any Partrimony» 
oz ſuch other, then the Feolftment of the (ain 
J. ar N. ould not bind his Meir andif be 
ſuffered any Recovery thereof » then the 
covery ſhould be of uke effect as other Becoz 
beries whercof we habe treated befoze» and 
that which J ſaid» it was good to favour ra 
ther fox their multitude» then fox the Conſci⸗ 
ence» And the ſame Lam is» that if the Son 
and the Nett of the (aid J. at Neke, in caſe that 
the ſaid Gift was made without Becompence» 
alien the Land foz Poverty afecr the death of 
bis Father ; the Recovery bindeth not but as 
other Recoveries do: for it cannot be thought 
that the Intent of the Father was» that any 
of his Heirs in tail Gould foz any neceſſity dil⸗ 
herit all other Heirs in tail that ſhould come 
after him» but fo: himſelf, mcthinketh» it 1 
reaſonable to judge in ſuch manner as I have 
{aid befoze. 

Stud. And though the Intent of the ſaid 
John at Noke, when he made the ſaid Feoff= 
ment» and when he took again the ſaid Gift 
in tail» were» that if he fell in need» that he 
might alien: pet J ſuppoſlc that he may not 
alien» though percaſe foz the moze ſurety he 
declared his Intent to be ſuch upon the Li- 
very of ſeiſin: fo: that Intent was contrary 
to the Gift that he frxly took upon him; and 
when any Intent oz Condition is declared oz 
reſerved againſt the State that any man mo 
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keth oz excepreth» then ſuch an Jatent oz Cons 
dition is void by the Law» as by a Taſe that 
hereafter followeth will appear : that is io ſap, 
IN a man make a Feoffment in ta . upon Ton= 
dition that the Feoffee ſhall not alien to any 
man» that Condition is void ; foz it is inci= 
dent to every tate of the Fee-flmple> that he 
that ts ſo ſeiſed may alien. Ind like as in a 
Fe-ſimple there is incident a power to alien. 
ſo in a Dtare=tail there is a ſecret Intent un= 
derſtood in the Gift» that no Ylienation Hall 
be made. And thercfoze though the Intent of 
the ſaid Jo. at N. were, that if he tell into Po= 
vertp> that he might ſell. and though he at the 
raking of the Gift openly declared his In⸗ 
tent tv beſo: pet the Intent ſhould de votd 
by the Law» as me ſeemeth 5 and if it be void 
by the Law: it is alſo void in Conſcience $ and 
ſo the ſaid Recovery muſt be taken in this caſe 
to be of the lame effect as Becoverics of other 
Lands intailed be» and in no other manner. 


CHAP. XXX, 
C The fourth Queſtion of the Student, concerning 


Re coveries of Inherirances entailed, 


St. J Fan Annuitie be granted to a man to 

have and to receive to the Gzantes, and 
to the Heirs of his dovie»> of the Coffers of his 
Gꝛantoꝛ, and after the Grantee ſuffereth a Be= 
covery againſt him in a zit of Entrie by the 
name of a Rent in Dale of a like ſum as the 
Innuitp is of with Uouchers and Judge⸗ 
ment- after the common courſe and both par= 
ties 
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ties intend that the Annuity (all be recovered: 

whether ſhall the Becovery binde the Heir in 
tail of his Ynnuitie z 

Dot. What if it were a Rent going out of 

» of what effec Hould the Recovery be 


3 
Stud. It Gould be then ok like effect as if 
it were of Land. 

Do&. And ſo it ſemeth to be of this Innui⸗ 
ty; foz, as me thinketh» a Bent and Annuity 
be of one effect; toz the one of them ſhall be 
paid in ready money as the other ſhall, 

Stud. Truth» and pet there be many great 
Diverllties betwirt them in the Law. 

- Doct. I p:ap vou ſhem me ſome of theſe Di⸗ 


Stud. Part I ſhall ew thee» but I wot not 
whether A can ſhew the all. But firſt thou 
halt underſtand» that one Diverſltie is this. 
Every Rent->be it Rent-ſervice-Rent=charge- 
02 Bent=ſeck> is going out of Land» but char⸗ 
geth. onely the Perſon, that is to ſay, the 

zuntoz⸗ oz his Heirs that have Aſſets by dil⸗ 
cent, 0z the Houſe» if it be granted by a Houle 
of Religion to perceive of their Coffers. Al- 
ſo of an Annuitie there lieth no Action, but 
onely a zit of Annuity againſt the Gzantoz» 
his Betrs 0: Ducceſſozs : and that tit of An- 
nuity lieth never againſt the Pernour but one⸗ 
Ip againſt the G:anto: oz his Heirs. But of 
a Rent the ſame Agion may lie as doth of 
Land» as the caſe requireth: and it lieth 
ſometime of Rent againſt the Pernour of the 
Bent». that is to ſay» againſt him that taketh 
he Rent w2:ongfully, and ſometime — 

1 ther. 
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neither. As of a Bent-ſervice Aſſiſe may lie 
fox the Loꝛd againft the Weſne and the Diſ= 
ſeiko, 02 ſometime againſt the Meſne onely> if 
he did alſo the Diſſeiſin. Allo an Annuity is 
never taken foz an Aſlets . becauſe it is no Fre 
hold in the Law ne it ſhall not be put in ex⸗ 
ecution upon a Dtatute=merchant> Statute⸗ 
ſtaple» ne Elegit, as a Bent may, And becauſe 
the ſaid writ of Entre lay not in this caſe of 
this Ynnuity» and that it cannot be intended 
in the Law to be the ſame Annuity» though it 
be of like ſum with the Annuity⸗ ne though 
the parties aſſented and meant to have the 
ſame Ynnuity recovered by the ſaid Uzi of 
Entre; therefoze the (aid Recovery is void in 
Law and Conſcience. But it ſuch a Recove= 
rp be had of Rent with a Uoucher over» then 
it hall be taken to be of like effect as Becove= 
rics of Lands be» in ſuch manner as we have 
trea ted of befoze, 


CHAP. XXI. 


C The fifth Queſtion of the Student, concerning 
Tailed Lands, 


F Lands be given to a man and to his 
{Aife> in the name of her Jointure by the 
Father of the us band to have and to hold 
to them and to the Heirs of their two bodies 
begotten» and. after they have Jſſue> and the 
Husband dieth, and the Wife alieneth the 
Land» and againſt the Dtatute of 11 H. 7. ſut⸗ 
kere th a Recovery thereof to be had againſt her- 
to 
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tothe uſe of the Buier. aud after her Don 
and Heir apparent» that is Heir eo the Tait: 
releaſcth to the Kecoverces by Fine, and tx= 
ech having a Bother altve» aud after the 
Mother teeth ; who hath right to the Land. 
the Buier» oz the Bzother of him that re⸗ 


teaſed z 

Doct. What is thine opinion therein N mar 
the he o me. 

Stud. Me ſameth that the Buicr bath righe; 
foz by the faid Dtatute made in the 11. year 
of H. 7. among other things it is evacted» that 
if any Woman hath Lands of the gifc of her 
DuSband» oz of the gift of any of the Ynce= 
ftozs> andthe Husband (ufer any Recovery 
thercof againft her by Covin» that then ſuch 
Becoverp ſhalf be void, and that it hall be 
tawfull to him that ſhould have the Land af= 
ter the death of the UWiloman to enter» and it 
to hold as in his firſt Right: pxodided alma - 
that that Dtatute hall not extend where be 
that ſhould have the Land after the death of 
the Woman is agreeable to any ſuch Aliena⸗ 
tion oz Recovery, ſo that the Agreement be of 
Mecozd. Ind fezalmuch as the Hetr in this 
caſe agrad to the ſaiv Becovery and Fine» 
which is one of the higheſt Becozds in the 
Law» te ſemeth that the Buier hath right a= 
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—— after Rs 20s as 
may tlamtulie enter: 

ELITE 

ppole > a 2 
ez elle at the time of the Recovery. Foz if a 
Titie by reaſon of the laid Dratute be once 
devolute to the b eix in the tail» then the 
Bight, as me ſameth - canaot de exting noz 
put away by the onely Fine of the Heir> no 
moze then i he had died and the next Heir to 
bim had reteaſed to the Buter dy Fine- in 
which calc the Beleaſe could not extin& the 
right of the Title: noz the right of Entrie that 
ts given dy the Dratute;zand ſo-as me ſameth⸗ 
his next Heir may therefoze enter. 


Sud. 3s A perceive- all thy doubt is in this 
caſe. becauſe the Vent of the Heir was after 
the Recovery : fo2 if it had been at the time of 
the Recovery as if the Heir had barn vouch= 
ed to marrant iu the ſame — and he 
t 


had entred> and theren Judgement had 
_— thou well, that the Kcco= 
very have avoided the Tail foz ever. 
DoR. That is true. fo2 it is in expzeſs wozds 
of the Dratute 2 but when the Ylent is after 
the Kecoverp> then methinketh it is not fo, ne 
that the right of the firſt Tatl, which was re= 
extved by the ſaid Dratute> ſhall not be extinct 
dp his Fine» us woze then it Hall in other 


Scud. I will be aviiſedupon thy opinion in 
thts matter; but vet one thing would I move 
farther upon this Dratute> and that is this: 
Some ſap that dy this Deature all other Re⸗ 
coveries that have dan Had * 

eco⸗ 
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Recoveries of Jointures be affirmed : foz they 
ſap» that ſith the Parliament at the making 
of this Otatute . knew well that many other 
Recoveries were then uſed and had to defeat 
Tails» that it was like that they would ſo 
continue which neverthelcſs the Parliament 
did not pꝛohi bit fo: the time to comes as it div 
the ſatd Becoverics of Jointures; that it is 
therekoꝛe to ſuppoſe» that they thought that 
they ſhould ſtand with Law and Conſcience : 
but becauſe Jointures were made rather foz the 
ſaving of Inheritance of the Hasband then to 
deſtrop the Inheritance they ſay that the 
Parliament thought and adjudged the Ylie= 
nations and Recoveries of ſuch Jointures to 
be againſt the Law and Conſcience» and not 
the Ylienations of other Lands entailed ; oz 
if they had» they ſay that the Parliament 
would have avoided Becoveries of tailed 
Lands generally, as well as it did of Recobe⸗ 
ries of Jointures. 

DoR. Ys to that Opinion J will anſwer 
thee thus fo: this time; That though that the 
makers of the ſaid Dtatute onely put away 
Becoveries of Jojntures> and not other Be= 
coveries; that pet it cannot be taken there= 
foe that their Intent was that the other Be= 
coveries ſhould ſtand good and perfect : for 
they ſpake then onely of Jointures becauſe 
there was no Complaint made in the Parlia⸗ 
ment at that time but againſt Becoveries had 


of Jointures > any therefoze it (meth. that 


they intended nothing concerning other Beco= 
veries- but that they ſhould be of the ſame ef⸗ 
fet as they were bekoꝛe and no otherwiſe. — 

t 
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that will appear moe plainly thus: Though 
the makers of the ſaid Dtatute intended to 
put away and adnull ſuch Becoveries as ſhould 
de made of Jointures after a certain dap li⸗ 
mited in the Dtatute> that yet they intended 
not to avoid ne affirm ſuch Recoveries of 
Jotutures as were paſſed befoze that time; and 
if they intended not to a void ne affirm the Rez 
coveries had of Jointures befoze that time» 
then how can it be taken that they intended to 
put away oz affirm other Becoveries that 
were paſſed befoze that time» and not if Join= 
tures» that would not afirm ne put away Re= 
coveries paſſed of Jointures befoze that time 3 
And ſo⸗ as it ſemeth» they intended to ſpare 
the multitude of them that were paſſed of 
both, and not to comfozt any to take them af= 
ter that time. 

Stud. J am content thy opinion ſtand fo 
_ time»: and J will ask the another Que⸗ 

on. 


CHAP, XXXII. 


C The ſixth Queſtion of the Student, concerning 
Tailed Lands, | 


F Tenant in tail be diſſeiſed and die» and 
an Anceſtoꝛ collateral to the Heir in tail re⸗ 
releaſe with a Warranty» and die» and the 
{Aarranty deſcendeth upon the Heir in the 
tail; whether is be therebÞ barred in Conſci⸗ 

ence» as he is in the Law: 
Doct. Becauſe pour pztncipal Intent at this 
time is to ſpeak of * and = of 
(Uar- 
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— — — * been of 
ong time ta a xime of 
the Lam: that it Gould — — ts the Heirs 
as well that claim by a as by 
Dtate-tail> and foz that alte that it was not 
put away by the laid Dtatute of W. 2. which 
92dained the Tati; N will not at this time 
make the an anſwer therein but will take a 
reſpite to be adviſed. 

Stud. Then» ap the, pet oz we depart 
ſhew me what was the moſt puncipal cauſe 
that moved thee to move this Mueſtion of 
Becoveries had of Tailed Lands. 

Do&. This moved me thereto: J have per: 
cethed many times that there be many and 
divers Opinions of theſe Becoveries» wmhe- 
ther they and with Conſcience 02 not- and 
that it is to doubt that many perlans run into 
vlkence of Confrience thereby; and therefo:e 
I thought to feel thy minde in them» whether 
I could perceive that it were clear that they 
ſerved to bꝛeak the Tail in Law and Con⸗ 
ſcience 0z that it were clearly againſt Con⸗ 
ſcience ſo to break the Tail» oꝛ that it were a 
matter in doubt: and if it appeared a matter 
in doubt oz that it appeared that the matter 
were uſed clearly againſt Conſcience» then J 
thought to doe ſomewhat to make the matter 
appear as it is to the intent that they that 
have the rule and charge over the people as 
well the Spiritual men as 'Tempozal men» 
chould the rather endeavour them to ſe it 
refoꝛmed⸗ foz the common wealth of the peo- 
pie as well in Bodp as in Doul. Fo; 
when any thing is uled to the — 

od⸗ 
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Gad> it hurteth not onely the Body» but al⸗ 
la the Doul : and tempozal Bulers have not 
onclp cure of the Bodies» but alſo of the 
Souls» and ſhall anſwer foz them if they pe⸗ 
rich in their default. And becauſc it ſeemeth 
by the moze apparent reaſon that the Tails be 
not broken . ne fully avorved» by the ſaid Be= 
coveries . and that pet nevertheleſs the great 
multitude of them that be paſled is right much 
art ts be pondered : therefoze it were very good to 
uſe F p2ohibit them koz time to come, to put a⸗ 
of W way ſuch Ambiguitics and Doubts as ariſe 
now by occaſion of the ſaid Recoveries; and 
fo they be put as Dnares to deceive the peoples 
and ſo will they be as long as they be ſuffered 
to continue. And methinketh verily that it 
were therekoze right expedient» that tailed 
Lands ſhould from hencefozth either be made 
fo ſtrong in the Law that the Tail ſhould 
not de broken by Recovery» Fine with P20= 
clamation, collateral Warranty» noz other= 
wile; oz elſe that all Tails ſhould be made 
&@-mplec- fo that every man that liſt to ſelf 
Ss Land may ſell it by his bare Feoffment, 
and Without any ſ(cruple oz grudge of Con= 
ketence 3 and then there ſhould not be (0 great 
expences in the Law, noz ſo great Uariance 
among the people ne pet ſo great offence of 
— as there is now in many per⸗ 

8. 

Stud. Merily methinketh that thy opinton 
ts right good and charitable in this behalt; 
and that the Rulers be bound in Conſci⸗ 
ence to look upon it, to ſe t 41 and 
diought into good — d vertiy⸗ by 
* 
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that thou haſt ſaid therein / thou haſt bzought 
me into remembꝛance / that there be divers like 
Dnares concerning Spiritual matters ſuffer= 
ed among the people, whereby J doubt that 
many Dpititual Bules be in great offence a= 
gainſt God. Ys it is of the Point that Dpi- 


ritual men have ſpoke ſo much of that Pꝛieſts 


could not be put to anſwer befoze Lap men, 
ſpecially of Felontes and Murders; and of 
the Dtatute of 45 E. z. c. 3. where it is ſaid» 
that a Pꝛohibition (hall lie where a man is 
ſued in the Spiritual Court foz Tithe of 
CUood that is above the age of xx. years» by 
the name of Sylva cædua, as it was done betoze: 
and they have in open Dermons- and in divers 
other open Communications and CTounſels, 
cauſed it to be openlp notified and known, 
that they ſhould be all accurſed that put 
Paieſts to anſwer» oz that maintain the ſaid 
Eſtatute oz any other like to it. And after 
when they have right well perceived that» not⸗ 
withſtanding all that they have done therein, 
it hath been uſedin the ſame Points thzough 
all the Realm in like manner as it was be⸗ 
fo:e> then they have ſate ſtill and let the mat- 
ter paſs; and ſo when they have bzought ma⸗ 
ny perſons in great danger» but moſt ſpecially 
them that have given credence to their {aping» 
and pet by reaſon of the old Cuſtom have done 
as thep did betfoze> then there they left them. 
But verily it is to fear- that there & to them⸗ 
ſel ves right great offence thereby» that is to 
ſay, to ſe ſo many in ſo great danger as they 
ſap they be, and to doe no moꝛe to bzing them 
out of it then thep have done foz it. It it be true, 
as 
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as they ſay» they ought to ſtick to it with effect 
in all Charitp⸗ till it were refozmed : and if it 
be not as they lap» then they have cauſed many 
to offend that have given credence to them-and 
pet contrary to their own Conſcience doc as 
they did befoze,and that percaſe ſhould not have 
offended if ſuch ſayings had not been. And lo 
it ſeemeth that they have in theſe matters done 
either too much oꝛ too little. | 

And AJ beſech Almighty God, that ſome 
good man may lo call upon all theſe matters 
that we have now communed of, lo that they 
that be in YFuthozity may ſomewhat pon= 
der them, and to order them in ſuch man⸗ 
ner ⸗ that offence of Conſcience grow not 
ſo lightly thereby hereafter as it hath done 
in times paſt, And verily he that on the 
Croſs knew the pꝛice of Man's Soul- will 
hereafter ask a right ſtraight accompt of 
Bulers foz every Soul that is under them, 
and that Mall periſh thzough their default. 


Thus have J (hewed unto thee in this 
little Dialogue - how the Law of England 
is grounded upan the Law of Reaſon, the Law 
of God, the general Cuſtoms of the Bealm» 
and upon certain Principles that be called 
Maximes, upon the particular Cuſtoms uſed 
in divers Cities and Countrers- and upon 
Sratures Which have been made in divers 
Parliaments by our Dovercian Lo2d the 
King and his P2ogenitozs and by the 
Lows Spiritual and Tempozal» and all 
the Commons of the Realm. And J have 
alſo ſhewed ther in the 9. Chapter of this 

i» 3 Book ⸗ 
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Book under what manner the ſaid general 
Cuſtomes and Maximes of the Law may be 
pz0ved and affirmed» if they were denied: and 
divers other things be contatned in this pꝛe⸗ 
ſent Dialogue- which will appear in the 
Table that is in the latter end of the Book, 
as to the Readers will appear. And in the 
end of the {aid Dialogue 'J have at thy deſire 
ſhewed thee my conceit concerning Recoveries 
of Tailed Lands» and thou haſt upon the ſaid 
Becoveries ſhewed me thine opinion. And J 
beſeech our Lozd ſet them ſhoztly in a good 
clear way: foz ſurely it will be right expedi- 
ent fo: the well⸗ oꝛdering of Conſcience in ma= 
ny perſons- that they be ſo, Ind thus the God 
of peace and love be alway with us. Amen. 


— 


Here endeth the Firſt Dialogue in Engliſh, with 
new Additions, berwixt a Doctour of Divinitie 
and a Student in rhe Laws of Emlaznd. And 
nercatrer follow eth the Second. 
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THE SECOND 


DIALOGUE. 
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The Prologue. 


9 57 N the beginning of this Dialogue the 


= 


60 2 © Doctour ai ſwereth to certain Yuiſtions, 
145 


which the Student made to the Doctou- 
before the maki of his Dialogue con- 
cerning the Laws of England and 
Conſcience , ac appeareth in 4 Dia- 
logue made between them in Latine the 24 Ch, And he 
anſwereth alſo divers other Qugſtioss, that the Stuaent 
maketh to him in this Dialogue, of the Law of England 
and Conſcience, And is divers other Chapters of this 
preſeat Dialogue is touched ſhortly, how the Laws of 
England are tobe obſerved and kept is this Realm as ro 
Temporal things as well 11 Law as i! Cosſcicrce, before 
axy other Laws, Aid id ſome of the Chapters thereof 
is alſo touc bed, that Spiritual Fu ges in divers caſes 
be bound to give their julgeme ta according to the Kzrg's 
Law. Add ix the latter end of the Book the Dactour 
moveth divers Caſes concerning the Laws of England , 
where be doubteth how they may ſtaad with Co ſciexce, 
whereapos the Student maketh a wer in ſuch manncy as 
to the Reader will appear. 
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Stud. I N the latter end of our Firſt Dialogue in La- 

tine, I put divers Caſes grounded upon the 
Laws of England , wherein I doubted, and yet do, 
what is to be holden therein in Conſcience. But 
foraſmuch as the time was then far paſt, l ſhewed rhce 
that Iv ould net deſire thee to make anſwer to them 
forthwith at that time, bur at ſome better leiſure: 
whereunto thou ſaidſt thou wouldeſt not onely ſhew 
thine opinion in theſe Caſes, but alſo in ſuch othet 
Caſes as I would pur. Wherefore pray thee now 
( foraſmuch as methinketh thou haſt good leiſure ) 
that thou wilt ſhew me thine opinion therein. 

Doct. I will with good will accompliſh rhy deſire: 
but I would that when I am in doubt what the Law 
of this Realm is in ſuch Caſes as thou ſhalt put, that 
thou wilt thew me what the Law is therein: for 
tough I have by occaſion of our Firſt Dialogue in 
Latine learned many things of the Laws of this Realm 
whichI knew not before, yet nevertheleſs there be ma- 
ny moe things that I am yet ignorant in, and that per- 
adventure in theſe ſelf Caſes that thou haſt put, and 
intendeſt hereafter to put: and, as I ſaid in rhe Firſt 
Dialogue in Lative the 20 Chap. to ſearch Conſci- 
ence upon any Caſe cf the Law it is in vain, but 
where the Law in the ſame Cale is perfectly known, 

Stud. Iwill with good will doe as thou ſaieſt, and 
I interd to put divers of the ſame Queſtions that be 
in the la? Chap. of the ſaid Dialogue in Latzze, and 
ſometime I intend to alter ſome of them, and adde 
ome new Queſtions to thein as I ſhall be moſt in 
doubt of. 

Doct. I pray thee doe as thou ſaieſt, and I ſhall 

2 with 
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with goed will cither wake anſwer to them forthwith 
MW 2s well as I can, or ſhall rake longer reſpite to be ad- 
Lviſed, or elſe peradventure agree to thine opinion 


- IS trhercin, as I ſhall ſee cauſe. But firſt, I would 
e gladly know the cauſe why thou haſt begun this Dia- 
8 logue in the Engliſh tongue, and nor in the Latin 
i MW rongue, as the firſt Caſes that thou defiredſt to know 
ec mine opinion in be, or in French, as che ſubſtance of 
n the Law. 

a Stud. The cauſe is chis. It is right neceſſary to all 
y men in this Realm, both Spiritual and Temporal , 
r for the good ordering of their Conſcience, to know 
* many things of the Law of England thar they be ig- 
) norant in. And though it had bin more pleaſant to 


chem that be learned in the Latize tongue to have had 
it in Latine rather then in Eagliſo: yer nevertheleſs, 
v foraſmuch as many can reade Engliſh chat underſtand 
t no Latine, and ſome that cannot reade Engliſh , by 
r hearing it read may learn divers things by it, that 
they ſhould not have learned if it were in Latize ; 
a therefore , for the profit of the multitude, it is put 
into the Exgliſh tongue rather then into the Latire 
: or French tongue. For if it had bin in Fresch, few 
| ſhould have underſtood it but they that be learned in 
the Law, and they have leaſt need of it; foraſmuch 
as they know the Law in the ſame Caſes without it, 
and can better declare what Conſcience. will there- 
upon, then they that know nor the Law nothing at all. 
To them thercfore that be nor learned inthe Law of 
the Realm chis Treatiſe is ſpecially made ; for thou 
knoweſt well by ſuch Studies thou haſt taken to ſome 
knowledge of the Law of the Realm, that is to them 
moſt expedient. 
Doft, It is true that thou ſaieſt; and therefore 1 
pray thee now proceed to thy Queſtions. 


CHAP. 
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C HA pP. 1, 
© The firſt Queſtion of the Student. 


Stud. F Tenant in tail after poſſibility of 
Cue extinct doe caalte , whether 
doth he thereby offend in Conſcience» 
though he be not puniſhable of Waſte 
by the Law ? 

D6&. Is the Lam clear , that he is not pu⸗ 
niſhable foz the {Waſte z 

Stud. Pea verily. 

Do&. And what is the Law of Tenants foz 
term of like, oz foz term of pcars » if they doe 
taſte 2 
Stud. They be puniſhable of Aaſte by the 
Dratutes» and hall vield treble Dammages : 
but at the Common Law befoze the Dtatute 
they were not puniſhable. 

Do&. But whether thinkeſt thou that befoze 
the Dtatute they might have done (Uaſte with 
Conſcience» becauſe they were not puniſhable 
by the Law # 

Stud. I think not» foz» as I take tt» the do⸗ 
ing of {Uaſte of ſuch particular Tenant fox 
term of lite, foꝛ term of pears» 02 of Tenants 
in Dower - oz by the Curteſle, is pꝛohibited by 
the Law of Kecaſon ; fo: it ſcemeth of reaſon » 
that when ſuch Leaſes be made» oz that ſuch 
Titles in Dower oz by the Curteſie be given 
by the Law , that there is onely given unto 
them the annuall Pzofits ot the Land» and not 
the Houſes and Trees» and the Gꝛavell to dig 
and carry away» whereby the whole ae” of 
; them 
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them in the Me verſlon Gould be taken away 
foz ever. And thertkoze at the Common Laws 
fo: (Waſte done by Tenant in Dower oz Te= 
nant by the curteſie- there was puniſhment 0z= 
datned by the Law by a Pzohibition of Waſte, 
whereby they ould have pielded Dammages 
to the value of the UWlaſke, But againſt Te⸗ 
nant foz term of like 0z foz term of pears lap no 
ſuch Prohibition, foz there was no Maxime 
in the Law therein againſt them» as there was 
againſt the other. And I think the caule was, 
fo:zalmuch as it was judged a folly in the Leſ= 
ſoz that made ſuch a Leaſc foz term of life» oz 
foz term of pears» that at the time of the Leaſe 
he did not p2zohtbit them they Would not dee 
AUaſte; and ſith he did not provide no Remedy 
koʒ himleif, the Law would nonc pzovide. But 
pet think not that the Intent of the Lam 
was, that they might lawfully and with good 
Conſcience doe (Uaſte ; but againſt Tenants 
in dower and by the curteſte the Law pꝛobided 
Remedy ⸗ fox they had their Title by the Law. 

Do. And verily methinketh that this Te⸗ 
nant in tail» as to doing of cd aſte , ſhould be 
like to a Tenant foz term of like: foz he ſhall 
have the Land no longer then fox term of his 
like, no moze then a Tenant koz term of life 
hall; and the (Uaſte of this Tenant is ag 
great hurt to him in the Beverſion oz the 'Be= 
mainder as is the eUaſt of a Tenant foz term 
of like; and ik he alien - the Donoz hall enter 
foz the Fozfeiture» as he (hall upon the Aliena⸗ 
tion of a Tenant fo: term of like; and if he 
make Default in a Præcipe quod reddat, the Do⸗ 
noz ſhall ve reccived as he ſhall be upon the 
d Dekauit 
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Default of a Tenant foz term of life : and 
therefoze methinketh he hall alſo be puniſhable 
of Maſte, as Tenant foz term of life hall, 

Stud. Ik he alien, the Donoz (hall enter, as 
thou ſatiſt. becauſe the Alienation is to his Diſ= 
heritance, and therefoze it is a Fozfeiture of - 
his Eſtate ; and that is by an ancient Max⸗ 
ime of the Law, that giveth that Fozferture 
in the ſelf caſe ; and if he make Default in a 
Præcipe quod reddat, he in the Beverſion » as 
thou [aiſt . all be received, but that is by the 
Dtatute of Weſt. 2. foz at the Common Law 
there was no ſuch Reſceit. And as foz the Dta= 
tute that giveth the Action of Maſte againſt a 
Tenant foz term of life and fo: term of pears it 
is a Statute penal» and ſhall not be taken by 
Equity: and ſo there is no remedy given a⸗ 
gainſt him» neither by Common Law noz by 
Statute, as there is againſt Tenant fo; term 
of like; and therefoze he is unpuntſhable of 
Waſte by the Law. 

Doct. Ind though he be unpuniſhable of {Uaſt 
by the Law, pet nevertheleſs methinketh he 
may not by Conſcience doe that that ſhall be 
hurtfull to the Inheritance after his time» fith 
he hath the Land but foz term of his lite. no 
moze then a Tenant foz term of life may» foz 
then he ſhould doe as he would not be done unto. 
Foz: thou agreſt thy ſclf> that though a Te⸗ 
nant foz term of like was not puniſhable of 
tAaſte befoze the Dtatate> that pet the Law 
judged not that he might rightfully and with 
good Conſcience doe Waſte. And therefoze at 
this day» ik a Feofment be made to the uſe of 
à man fo term of life- though there lie ng Þ&t= 
on 
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on againſt him foz taſte» pet he offendeth in 
Conſcience ik he doe Uaſte » as Tenant foz 
term of life did afoze the Dtatute, when no re= 
medy lay againſt him by the Law. | 
Srud, That is true ; but there is great di= 


- verſity between this Tenant and a Tenant foz 


term of lite: foz this Tenant hath good autho⸗ 
rity by the Donoz to doe A aſte, and ſo hath 


not the Tenant foz term of lite, as it is ſaid be⸗ 


foe; foz the eſtate of a Tenant in tail after 
poſſibility of Iſſue extinct is in this manner ; 
When Lands be given to a man and to his 
Wife» and to the Hetrs of their two bodies be⸗ 
gotten- and after the one of them dieth without 
Heirs of their bodies begotten then he oz ſhe 
that overliveth is called Tenant in tail after 
poſſibility of Iſſue extinct , becauſe there can 
ne ver by no poſſibility be anp Heir that map 
inherit by fo:ce of the Gift. And thus it ap⸗ 
peareth that the Donees at the time of the Gift 
received of the Dono: eſtate of Inheritance 
which by poſſibility might have continued ko; 
eber whereby thep had power to cut down 
Tres, and to doe all things that is UWlaſte» as 
Tenant in Fe=\lmple might. And that autho⸗ 
rity was as ſtrong in the Laws» as if the Leſſo: 
that maketh a Leaſe foz term of life ſap by ex⸗ 
pzels wozds in the Leaſe» that the Leſſee (all 
not be puniſhable of Maſte. And therefoze if 
the Donoz in this caſe had granted to the Do= 
nes that they hould not be puniſhable of Waſt, 
that G:ant had been void» becauſe it was in⸗ 
cluded in the Gift befoze, as it ſhould be upon a 
Gift in Fee-filmple. And ſo fozaſmuch as by 
the firſt Gift and by the Livery of ſeiſin made 
upon 
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upon the ſame - the Donees had authozity by 
the Donoꝛ to doe Waſte; therefozc though that 
one of thole Donees be now dead without It 
ſue> lo that it is certain that after the death of 
the other the Land Hall revert to the Donoz ; 
vet the authoziry that they had by the Dono; 
to doe Ulaſte continueth as long as the Gift» 
and the Livery of ſeifin made upon the lame 
continueth. And I take this to be the reafon 
why he ſhall not have in Bid » as Tenant foz 
term ok like hall, that is to lap, foz that he 
cannot ask help of that Maxime, whereby it 
ts oꝛdained that a Tenant foz term of life Hall 
have in Aid: fo: he cannot (ay but that he 
took à greater Eſtate by the Livery of ſeiſin 
that was made to him» which yet continueth, 
then fo: term of like: and ſo I think him not 
bound to make any Reſtitution to him in the 
Reverfton in this caſe foz the ¶Maſte. 

Doct. Is thy minde onely to pꝛode that this 
Tenant is not bound to make Meſtitutton to 
him in the Reverfton fo: the eKaſte z oz that 
thou thinkeſt that he may with clear Conlci⸗ 
ence doe all manner ol Maſte z 

Stud. I intend to no moe but that he 
ts not bound to Reſtitution to him in the Be- 


verſton. 

Doc. Then J will right well agree to thine 
opinion» foꝛ the reaſon that thou haſt made: 
bat if thy minde had been to have pꝛoved that 
he might with clear Confcience have done all 
manner of waſte, N would have thought the 
contrary thereto» and that the Tenant in Fee- 
ample map not doe all manner of (Waſte and 


Deſkru.tton with Eonfcience- as to pull down 
Houfes- 
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Houſes, and make Paſtures of Cities and 
Towng- oz to doe ſuch other ads which be 
againſt the Commonwealth. And therefoze 
ſome will ſay» that Tenant in Fe-lmple may 
not with Conſcience deſtrop his Moods any 
Coal-=pits> whereby a whole Countrep fog 
their money have had tuell; and pet though he 
due ſo, he is not bound by Conſcience ta make 
Reffitution to no perſon in certain; But now 
I pzay the ere thou pꝛocted to the ſecond Caſe» 
that thou wilt lome what hew me what thou 
meaneft> when thou ſapeſt, at the Common 
Law it was thus oz thus. Nunderſtand not 
fullp what thou meaneſt by that term, at the 
Common Law. 

Stud. I Hall with good will ſhew thee what 
Imean thereby. 


CHAP. II. 


C What is meant by this term, when it is ſaid, tha, 
it was at the Common Law, 


He Common Law is taken the manner 

of ways. Firft-itis taken as the Law ob 
this Realm of England diſſe vered from all other 
Laws, And under this manner taken it is 
oftcutimes argued in the Laws of England 
what matters ought of right to be determined 
by the Common Lam and what by the Bd= 
miral's Court» oz by the Spiritual Court: 
and alſo it an Obligation bear date out of the 
Bealm> as in Spain, France, oz ſuch other» it 
ts ſaid in the Law» and truth it is, that they 
be not pleadable at the Common Law. — 
condlip⸗ 
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condly»> the Common Law is taken as the 
King's Courts» of his Bench, oz of the Com- 
mon Place: and it is ſo taken when a Plea is 
removed out of Ancient demeſne koz that 
the Land is Franka te, and pleadable at the 
Common Law» that is to ſap» in the King's 
Court, and not in Ancient demeſne. And 
under this manner taken» it is oftentimes 
pleaded alſo in baſe Courts» as in Courts⸗ 
Barons, the County» and the Court of Pi⸗ 
pouders> and ſuch other» this matter oz that, 
ac. ought not to be determined in that Court 
but at the Common Law» that is to ſap, in 
the King's Courts, gc. Thirdly» by the 
Common Law is underſtood ſuch things as 
were Law befoze any Stat. made in that 
Point that is in queſtion ; ſo that that Point 
was holden fo: Law by the general oz parti= 
cular Cuſtomes and Waximes of the Bealm» 
oz by the Law of Reaſon and the Law of 
God, no other Law added to them by Dta= 
tute» no: otherwiſe as is the Caſe befoze re⸗ 
hearſed in the firſt Chapter» where it is ſaid- 
that at the Common Law Tenant by the 
turteſie and Tenant in dower were punich⸗ 
able of Maſte, that is to ſap» that» befoze anp 
Dtatute of Waſte made, they were puniſh⸗ 
able of Waſte by the G:0unds and Maximes 
of the Law uſed befoze the Dtatute made in 
that Point. But Tenant foz term of life- 
ne foz term of pears were not puniſhable by 
the ſaid Gꝛounds and Maximes, till by the 
Dtatute remedy was given againſt them ; and 
therefoze it is ſaid» that at the Common Law 
they were not puniſhable of 7Uaſte, 5 
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Doct. I pray thee now pzoceey unto the ſe⸗ 
cond Ducftion. 


CHAP. II. 
C The ſecond Queſtion of the Student. 


Stud, I F a man bc outlawed» and never hay 
knowledge of the Dutt» whether may 
the King take all his Goods and retain them 
in Conſcience- as he may by the Law z 
DoR, What is the reafon why they be fozfei= 
ted by the Law in that caſe z 
Stud. The very reaſon, foz that it is an old 
Cuſtome and an old Maxime in the Law» 
that he that is outlawed ſhall foꝛteit his Goods 
to the King: and the cauſe why that Maxime 
began was this; (Aben a man had done a 
Treſpaſs to another oz another offence where= 
foze pzocels of Utlarie lay» and he thar the of= 
fence was done to had taken an Action againſt 
him according to the Law» if he had ablented 
himſelf, and had no Lands, there had been no 
remedy againſt him: foz> after the Law of 
England, no man ſhall ve condemned without 
Anſwer - oꝛ that he appear and will not anſwwer- 
except it be by reaſon of any Dtatute. There⸗ 
koze foz the puniſhment of ſuch offenders as 
will not appear to make Anſwer and to be ju⸗ 
ified in the King's Court hath been uſed » 
without time of minde- that an Attachment 
m that caſe ſhould be directed againſt him re⸗ 
tournable in the King's Bench oz the Common 
Place  andif it were returned thereupon that 
e had noiught whereby he 7 be * 
that 
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that then Gould goe fozth a Capias to take his 


perſon- and after an Alias Capias, aud then a | 


Pluries : and if it were returned upon everp of 
the ſaid Capias that he could not be found» and 
he appeared not» then ſhould an Exigent be di- 
rected againſt him» which ſhould ha ve ſo long 
a dap of Ketourn> that fibe Counties might 
be holden befoze the Betourn thereof» and in 
every of the ſaid five Counties the Defendant 
to be ſolemuly called» and if he appeareth not, 
then» foz his Contumacie and Diſobedience of 
the Law, the Cozoners to give Judgement 
that he (hall be outlawed» whereby he ſhall foꝛ⸗ 
keit his Goods to the King» and leeſe divers o⸗ 
ther advantages in the Law that nedeth not 
here to be remembzed now. Ind ſo becauſe he 
was in this caſe called accozding to the Law, 
and appeared not > it ſameth that the King 
bath good Title to the Goods both in Law 
and Couſcience. 

Do&. It he had knowledge of the Duit in 
very deed» it ſæmeth the King hath good Ti- 
tle in Conlcicnce- as thou ſateſt. ut if he 
had no knowledge thereof» it ſæmeth not ſo; 
fo; the Default that is adjudged in him (as 
appcareth by thine oon reaſon) is his Ton- 
tumacie and Diſobepience cf the Law» and if 
he mere ignozant of the Suit, then can there 
be aſſigued to him no Diſobedience, foz a Diſ⸗ 
obedience implieth a knowledge of that he 
ſhould have obeped unto, 

Stud. Jt ſ&meth in this caſe that he ould 
be compelled to take knowledge of the Duit at 
his peril . fo2 ith he hath attempted to offend 
the Law - it (@meth reaſon that he ſhall be 
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tompelley/ to take h@d what the Law will doe 
againſt him fox it; and not onely that - but 
that he ould rather offer amends fo2 his 
Treſpaſs» then to tarxy till he were ſued fot it. 
Ind (9 it {meth the ignozance of the Duit 
is of his own Default > ſpecially ith in the 
Law is ſet ſuch ozder that every man map 
know» if he will» what Suit is taken again 

him» and may fe the Becozys thereof wohen he 
will: and ſoit ſemeth that neither the partie 
n92z the Law be not bounden to give him no 
knowledae therein. Ind ober this J would 
ſomewhat mobe farther in this matter thus; 
That though that Action were untrue > any 
the Defendant not guilty» that yet the Goods 
be fozteited to the King» fox his not appear⸗ 
ance» in Law and alfo in Conſcience and that 
fo: this caule: The King» as Sovereign any 
Head of the Lap is bounden of Juſtice to 
grant ſuch (Urits and fuch Pꝛoceſſes as be ap⸗ 
pointed in the Law to every perfon that will 
complain, be his furmiſe true oz falſe ;' and 
thereupon the King (ok Juſtice) oweth as 
well to make Pꝛoceſs to bzing the Defendant 
toanſwer when he is not guiltie- as when he 
is gujitie : and then when there is a Maxime 


in the Law: that if a man be outlawed · in ſuch 


manner as befo:e appeareth ; that he ſhall foz- 
keit all his Goods to the King» and maketh no 
exception whether the Action be true 02 untrue > 
it ſeemeth that the laid Maxime moe regard⸗ 
eth the general miniſtration of Juſtice , then 
the particular right of the yartie;, and there⸗ 
fore the Pꝛopertie by the Hutlarie · and by the 
faiy Maxime owained fo: miniſtration of Ju⸗ 
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ſkice> is altered , and is given to the King, as 
befoze appeareth» and that both in Law and 
in Conſcience- as well as if the Action were 
true. And then the partie that is ſo outlawed 
is dziven to ſue foz his Remedie againſt him 
that hath (o cauſed him to be outlawed upon an 
uutrue Action. 

Do&. It he have not ſufficient to make Re⸗ 
compence oz die befoze Becoverie can be had» 
what Bemedicis had then ? 

Stud. J think no Remedie: and foz a far= 
ther declaration in this caſe» and in ſuch other 
like caſes> where the Pzoperty of Goods may 
be altered without conſent of the Owner it 
is to conlider> that the Pꝛopertp of Goods is 
not given to the owners directly by the Law 
of Reaſon» noz by the Law of God» but by the 

Law of Man» and is ſuffercd by the Law of 
Beaſon and by the Law of Godſo to be. Foz 
at the beginning all Goods were in common 
but after they were bzought by the Law of 
Man into a certain Pzoperty»> lo that every 
man might know his own: and then when 
luch Pꝛoperty is given by the Law of Man» 
the ſame Law may aſſign ſuch conditions up⸗ 
on the Pꝛoperty as it liſteth, ſo they be not a= 
gainſt the Law of God, ne the Law of Mea⸗ 
ſon, and may lawfully take away that it gi- 
veth > and appoint how long the P2operty 
Hall continue. And one condition that goeth 
with every P2operty in this Realm is» It he 
that hath the Pꝛoperty be outlawed accoꝛding 
to ſuch Pzoces as is oꝛdained by the Law» that 
he (hall fozfeit the P2cperty unto the King. 
And divers other caſes there be alſo, * | 
a — 
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Pꝛoperty in Soods ſhall be altered in the Laws 
and the right in Lands alfo, without aſſent of 
the Owner» whereof I hall Qhoztly touch ſome 
without ſaying any authozity therein, to the 
moze ſhoztneſs, Firſt» by a Dale in open mar= 
ket the Pꝛoperty is altered. Yiſo Goods ſtol⸗ 
len and ſeiſed foz the King> oz watved- be foꝛ⸗ 
keit unleſs Appeal o: Indicment be ſued. 
Allo Strates, if they be p2oclaimed» and be 
not aftcr claimed by the Owner within the 
pear⸗ be foꝛteit; and alſo a Deodand is foꝛfeit to 
whomſoe ver the Pꝛoperty was befoze - ( except 
it belonged to the King ) and ſhall be diſpoſed 
foz the Soul of him that was lain therewith; 
anda Fine with a Nonclaim at the Common 
Lat was a Bar » if Claim were not made 
within a year» as it is now by Dtatute> if the 
Claim be not made within five pears. Ind 
all theſe Fozfeitures were oꝛdained by the Law 
upon certain conſiderations . which J omit at 
this time: but certain it is that none of them 
were made upon a better conſideration then 
this Foxfeiture of Utlagarie was. For if no 
eſpeciall puniſhment Could have bin o2dained 
fo: Dffendozs that would abſent themſclvcs 
and not appear when they were ſued in the 
King's Courts, many Duits in the King's 
Courts ſhould have bin of ſmall effext. And 
lith this Maxime was oꝛdained fo: the execu⸗ 
tion of Juſtice > and as much done therein bp 
the Common Law as policy of man could 
rcaſonably deviſe > to make the party have 
knowlevge of the Suit, and now is added 
thereto by the Dtatute made the 6. year of H.8. 
that a Writ of 8 all be ſued if 

3 the 


the party be dwelling in another Shire; it 
5 that duch ale as is given to the 


King thereby is in good Conſcience» elxecialix 


lzing that the King is bound to make Pzoceſs 
| vide che Burat of the Þlaintiff> and may 

not examine but by Pica of the party » whe⸗ 

ther the Durmile bc true op not, But if the 
party be returned five times called where in⸗ 
derd he Ha ber called, (as in the ſecond Cale 
of the laſt Chapter of the laid Dialogue in 
Latin is contained ) then it ſæmeth the party 
ſhall have good remedy by Petition to the 
King, (p:cially if he that made the Beturn be 


not lufficient to make recompence> 04 die befoze | 


Becovery cuil be ba . * 
Doct. Now ſith I have heard thine opinion 


in this Cale, whereby it appeareth that many | 


things muſt ve len 02 a full anda plain decla⸗ 
ration can de made in this behalf, and {&eing al⸗ 
ſo that the plain anlwer to this Caſe ſhall give 
a great light to divers other Caſes that may 
come by ſuch Fozfciturs : J pray the give me 
a farther reſpite ere that J ſhew thee my full 
opinion thercin > and hercafter J ſhall right 
gladly doe it. And therckoze J pzay thee pꝛo⸗ 
cd now to ſome other Cale. | 


CHAP. Iv. 
T The third Queſticn of the Student. 


— Fa Stranger doe Waſte in Lands that 
L another boldeth foz term of like with⸗ 
cat aſlent of the Tenant foz term of lifc, whe⸗ 
ther may he in the Beverſjun recover treble 

; l Dam⸗ 
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Dammages and the place waſted againſt the 
Cenant foz term of life- according to the Dta= 
tute, in Conſcience» as he may by the Lam, if 
the Dtranger be not ſufficient to make recom= 
pence foz the taſte done : 

De&. Is the Law clear in this caſe» that he 
in the Reverſion ſhall recover againſt the Te= 
nant foꝛ term of lite, though that he aſſented 
not to the doing of Maſte; | 

Stud. Pea verily; and pet if the Tenant 
foz term of life had been bounden in an Dblit= 
gation in a certain ſum of money that he ſhould 
doe no (Uaſte» he ſhould not fozfeit his Bond 
by Uaſte of a Stranger. Ind the diverſktie 
is this. Jt hath been uſed as an ancient Wax= 
ime tn the Law that Tenant by the curteſle 
and Tenant in dower Gould take the Land 
with this Charge , that is to ſay » that thep 
ſhould doe no Waſte themſelves - noz ſuffer 
none to be done: and when an Action of 
Waſte was given after againſt a Tenant fo: 
term of like, then was he taken to be in the 
ſame caſe, as to the point of Maſte , as Te= 
nant by the curteſle and Tenant in dower 
was / that is to ſap that he ſhould doe no (aſt, 
noz ſuffer none to be done; fo2 there is another 
Maxime in the Law of England, that all Ca⸗ 
ſes like unto other Caſes ſhall be judged after 
the ſame Law as other Caſes be: and ſitch no 
reaſon of diverſity can be aſſigned why the Te⸗ 
nant foz term of like, after an Þcion of Waſte 
was given againſt him» (ould have any moze 
favour in the Law then the Tenant by the 
curteſle 0z Tenant in dower ould; therefoze 
he is put under the ſame Maxime as they be» 

I 4 that 
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that is toſay , that he ſhall doe no Waſte - ne 
ſuffer none to be dons, And lu it ſæmeth that 
the Law in this caſe doth not conſider the a bi⸗ 
lity of the perſon that doth the Waſte» whether 
he be able to make recompence foz the (Waſte oz 
not but the Aſſent of the laid Tenants»wherc= 
by they have wilfully taken upon them the 
charge to le that no Waſte ſhall be done. 

Do&. I have heard that if Houſes of theſe 
Tenants be deſtroyed with ſudden Tempeſt 0; 
with ſtrange Enemies, that they tall not be 
charged with (Uaſte, 

Stud, (Truth it is. 


Doct. Ind J think the reaſon is, becauſe | 


they can have no Recovery over. 

Stud. I take not that f oꝛ the reaſon, but that 
it is an old reaſonable Maxime in the Law 
that they hould be diſcharged in theſe caſes, 
Howbeit ſome will ſay- that in theſe caſes the 
Law of Reaſon doth diſcharge them: and 
therefoze they lap, that if a Statute were made 
that they ſhould be charged in theſe caſcs of 
Maſte, that the Dtatute were againſt Rea⸗ 
fon, and not to be obſerved. But pet never⸗ 
theleſs I take it not (o; foꝛ they might refule 
to take ſuch Eſtate if they would» and it they 
will take the Eſtate after the Law made, it 
femcth reaſona ble that they take it with the 
Charge and with the condition that is appoin- 
ted thereto by the Law, though hurt might 
follow to them afterward thereby. Foz it is 
oftentimes ſeen in the Law that the Law doth 
ſuf;r him to have hurt without help of the 
Law that will wilfully run into it of his own 
aa, not compelled thereto > and . 
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ne his folly ſo to run into it; foz which folly he 
at ſhall alſo be many times without remedy in 
ts Conſcience. As if a man take Land foz term 
er of lite / and bindeth himſelf by Obligation that 
02 he ſhall lea ve the Land in as good caſe as he 


(= found it; if the Youles be afrer vlown down 
he with Tempeſt» oz deſtroyed with range E⸗ 

nemies- as in the caſe that thou haſt put be= 
le fo:e> he ſhall be bound to repair them » oz elſe 
02 he ſhall fozfeit his Obligation in Law and 
be Conſcience : becauſe it is his own ac to bind 


him to it> and pet the Law would not have 
| bound him thereto» as thou haſt ſaid befoze. Do 
le | methinketh that the cauſe why the ſaid Te⸗ 
nants be diſcharged in the Law in an Action 
of {Ulaſte, when the Houſes be deſtroped by lud⸗ 
den Tempeſt o2 by ſtrange Encmies » is by a 
ſpecial reaſonable Maxime in the Law-wherc= 
by they be excepted from the other gencral 
Bond befoze reherſed> that is to ſap» they (hall 
at their perill ſe that no Waſte (hall be done » 
and not by the Lawof Reaſon : and ſith there 
is no Maxime in this caſe to help this Te= 
nant» ne that he cannot be holpen by the Law 
of Reaſon» it ſemeth that he ſhall be charged 
in this caſe by his own aa both in Law and 
Conſcience» whether the Stranger be able to 
recompenle him oz not, 
De&. I doubt in this caſe whether the Max⸗ 


t ime that thou fpeakeſt of be reaſonable oz not» 
8 that is to ſap- that Tenants by the curteſie 
h and Tenants in dower were bound by the 
e Comm on Law» that they ſhould doe no (Aaſte 


themlel ves and over that at their pcrill to ſee 
that no Maſt (ould be done by none other. Fo: 
that 
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that Law (meth not reaſonable that bindeth 
a man to an impoſſi bilitie: and it is tmpoſſible 
to pzevent that no Maſte ſhall be done bp 
Strangers; foz it may be ſuddenly done in the 
night- that the Tenants can have no notice ok 
oz by great power that they be not able to re= 
ft : and therefoze methinketh they ought not 
ts be charged in thoſe caſes fo: the Uaſte » 
without they may have good Remedy over; 
and then percale the ſaid Maxime were ſuffc= 
rable- and elſe methinketh it is a Maxime a= 
gainſt Beaſon, 

Stud. As J have ſaid befoze, no man ſhall be 
compelled to take the Bond upon him» but he 
that will take the Land; and if he will take 
the Land/ it is reaſon he take the Charge» as 
the Law hath appointed it: and then if anp 
hurt grow to him thereby, it is thzough his 
own act and his own Allent > fo: he might 
have refuſed the Leaſe tf he would. 

Do&. Though a man may refuſe to take E⸗ 
ſtate fo: term of life 02 fo: term of years» and 
a woman may refule to take her Dower; yet 
Tenant by the curteſie cannot refuſe to take 
his Eſtate, fo: immediately after the death of 
his Wife the poſſeſſion abideth ſtill in him by 
the at of the Law» without Entry: and then 
A put the caſe» that after the death of his L Aike 
he would wave the poſleſſion, and after Waſte 
were done by a Stranger whether thinkeſt 
thou that he ſhould anſwer to the cUaſte ; 

Stud. FJ think he hould by the Law. 

Dog. And hom ſtandeth that with Reaſon» 
ſeeing there is no default in him? 

Stud. It was his d:fault and at his own 
; perill 
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peril that he would marry an Inheritrix, 
hereupon ſuch danger might follow, 

Doct. I put caſe that he were within age at 
the Marriage» oz that the Land deſcended to 
his Wife after he married her. 

Stud. There thou moveſt a farther doubt 
then the firſt Queſtion is: and though it were 
as thou ſapeſt, yet thou canſt not lay but that 
there is as great default in him as in him in the 
Bevexſlon ; and that there is as great reaſon 
why he ſhould be charged with the Waſte, ag 
that he in the Beverſion ould be diſhcrited - 
and have no manner remedy⸗ ne pet no pꝛofit 
of the Land, as the other hath. Ind though the 
ſaid Maxime may be thought very ſtreight to 
the ſaid Tenants; yet it is fo: to be favourey 
as much as may be reaſonably, becauſe it help= 
eth much the Commonwealth ; foz it hurteth 
the Commonwealth greatly when 2Uoods and 
Houſes be deſtroyed 3 and if they ſhould an= 
ſwer foz no Waſte but for Waſte done by them= 
ſelves, there might be {laſts done by Stran⸗ 
gers by commandment oꝛ aſſent > in ſuch colou= 
rable manner that they in the Beverſion 
ſhould never have pzoof of their aſlent. 

De. J am content thine opinion ſtand foz 
this time - and J pzay the now p2oceed to ano⸗ 
ther Queſtion. 


CHAP. v. 
The fourth Oueſtion cf the Student. 
« 


Stud. J F He that is the very Heir be certified 

by the Ordinary Baſtard , and after 
bzing an Þc&ion as Heir againſt another per= 
ſon ; 
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ſon : whether may any man knowing the truth 
be of counſel with the Tenant» and plead the 
ſaid Certificate againſt the Demandant by 
Conſcience oz not 

Doct. Is the Law in this caſe- that all other 
againſt whom the Demandant hath title chall 
take advantage of this Certificate, as well as 
be at whoſe Suit he is certified Baſtard 3 

Stud. Pea verily - and that foz two cauſes , 
whcreof the one is this. There is an old Wax= 
ime in the Law» that a miſchief (hall be rather 


ſuffered then an inconvenience: and then in 


this caſe ik another (Urit ſhould afterward be 
ſent to another Biſhop in another Action, to 
certific whether he were Baſtard oz not, per⸗ 
adventure the Biſhop would certiſie that he 
were mulicr, that is to ſay» lawfully begotten» 
and then he ſhould recover as Heir; and ſo he 
Gouldin one ſelf Court be taken as mulicr and 
Baſtard. Foz avoiding of which contrario= 
ſitie- the Law will ſuffer no moe cUrits to goe 
koꝛth in that caſe» and ſuffereth alſo all men to 
take advantage of the Certificate» rather then 
to ſuffer ſuch a contradiction in the Court » 
which in the Law is called an inconvenience. 
And the other cauſe is» becauſe this Certifi- 
cate of the Biſhop is the Higheſt triall that is 
in the Law in this behalf : but this is not un⸗ 
derſtood but where Baſtardy is laid in one that 
is party to the (Urit; fo: if Baſtardp be laid 
in one that is a Stranger to the Writ» as if 
Uouche pꝛap in Lid o: ſuch other» then that 
Baſtardy ſhall be tried by rij men» by which 
Triall he in whom the Baſtardy ts laid ſhall 
not ze concluded, becaule he is not pꝛivy to the 
Triall⸗ 
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Triall-and may have no Yttatnt ; tut he that 
is party to the Iſſue may have Attaint and 
therefozc he hall be cunchuded > and none other 
but he. And koꝛaſmuch as the ſaidMaxime was 
oꝛdained to eſchew an tnconvenience> (as befoze 
appearcth) it ſemeth that every man learned 
may with Conſcience plead the ſaid Certifi= 
cate foz avoiding thereof, and give counſel 
therein to the party accozding unto the Law> 
foxelſe the laid inconvenience muſt needs fol= 
low. But pet nevertheleſs J do not mean 
thereby, that the party may after - when he 
hath barred the Demandant by the ſaid Cer⸗ 
tificate» retain the Land in Conſcience by rea= 
ſon of the ſaid Certificate: foz though there 
be no Law to compell him to reſtoꝛe it» yet J 
think well that he in Conſcience is bound to 
reſtozc it> if he knew that the Demandant is 
the very true Heir whereof J habt put divers 
Caſes like in the x bij Chapter of the firſt Di⸗ 
alogue in Latin. But my t is / that a man 
learned in the Law, in this cad and other like - 
map with Conſcience give his Ccuntei accox⸗ 
ding to the Law> in avoiding of ſuch things as 
the Law thinketh ſhould toꝛ d veasnabie cauſe 
be eſchewed. 3 

Dea. Though he that doth not krow whe⸗ 
ther he be Baſtard 02 not may give his toun⸗ 
ſci, and aiſo plead the ſaid Certificate; pet J 
think that he that doth know himſelf to be 
the verp true Heir map not plead it: and 
that is fo: two cauſes , whereof the one is this. 
Everp man is bound by the Law of Bea= 
ſon to doe as he would te done to: but Þ 
think that if he that pleadeth that Certificate 
| were 
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were in like caſe, he would think that no man- 
mowing the Certificate to be untrue > might 
with Tonſcience plead it againſt him ; where= 
faze no moze may he plead it againſt none o⸗ 
ther. The other cauſe is this. Although the 
Eertificate be pleaded » pet is the Tenant 
bounden in Conſcience ro make Reſtitution 
thereof - as thou haſt laid thy ſelf; and then 
tu ca(z that he would not make Meſtitutton⸗ 
then he that pleadeth the Plea ſhould run 
thereby in like offence » foz he hath holpen 
to let the other man in ſuch a liberty, that he 
map chuſe whether he will reſtoꝛe the Wand oz 
not; and ſo he ſhould put himſelk to jeopardy 
of another man's Tonlcience. Ind it is writs 
ten Ecclefiaſt, 3. Qui amat periculum peribit in il- 
le, that (6> He that wilfully will put himſelf 
tn jeopardy to off nd ſhall periſh therein. And 
theretoꝛe it is the ſuteſt way to eſchem perils» 
koꝛ him that know:th that he is Heir ⸗ not to 
plead it. And as koz the inconvenience that 
thou layeſt maſt needs follow» but the Certiſi⸗ 
cate be picaded; as to that it may be anſt9:red» 
that it may be plead?d by fome other that 
knoweth not that he is very Beir : and if the 
caſe be ſo tar put» that there is none other lear⸗ 
ned there but hc» then miethinketh that he ſhall 
rather ſuffer the laid inconvenience »- then to 
hurt his oton Confcience :- fo: alway Charity 
beginneth at himſelf, and ſo every man ought 
to ſuffer all other offences rather then he him= 
ſelf would offend. And now that thou knoweſt 
mine opinion in this Caſe J pꝛar ths pꝛocesd 
to another Queſtion. 
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CHAPTER VI. 147 


CHAP. VI. 
C The fifth Queſtion of the Student. 


Scud. WW ether map a mau with Conſci⸗ 
ence be of Counſel with the Plain⸗ 
tif in an Action at the Common Law know= 
ing that the Defendant hath ſufficicnt matter 
in Conſcience whereby he may be diſcharged 
by a Subpœna in the Chancery» which he can= 
not plead at the Cemmon Law oz not: 

Dect. I pꝛay the put a Calc thercof in cer⸗ 
tain» fo2 eiſe the Queſtion is very general. 

Stud. I will put the ſame caſe that thou put⸗ 
teſt in our firſt Dialogue in Latin, the x. Chap. 
that is to ſay» It a man bound in an Obliga⸗ 
tion pap the monyp> and taketh no Acquittance» 
ſo that by the Common Law he ſhall be com= 
pelled to pay the money again foz ſuch confide= 
ration as appeareth in the xv. Chapter of the 
laid Dialogue, where it is ſhewed evidently 

how the Law in that Caſe is made upon a 

good reaſonable ground» much neceſſary foz all 
the people» howbeit that a man map ſometime 

thzough his own default take hurt thereby ; 
herein J pꝛay the ſhew me thine opinion. 

Do&, This Cale ſameth to be like to the 
Caſe that thou haft next befoze this, and that he 
that knoweth the paimcnt to be made doth not 
as he would be done to- if he give counſel that 
an Iction ſhould be taken to have it paped a= 
gain. | 
Stud. It he be {won to give ccunſel acco:= 
ding to the Law- as Derjcants at the Law 
be 
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be» it ſæmeth he is bound to give counſel accoꝛ⸗ 
ding to the Law » foz etſe he ould not perfozm 
bis Dath. 

Doct. In theſc wozds (according to the Law) 
is underſtood the Law of God and the Law of 
Reaſon» as well as the Law and Cuſtoms of 
the Realm: foz as thou haſt ſaid thy ſelf > in 
our firſt Dialogue in Latin, that the Law of 
God and the Law of Reaſon be two ſpeciat 
Gꝛounds ot the Laws of England, wherefo:ec 
(as methinketh) he may give no counlel ( (a= 
ving his Dath ) neither agatnſt the Law of 
God no: the Law of Reaſon, Ind certain it 
13, that this Article that is to ſay » that a 
man (hail dor as he would be done to» is groun= 
ded upon both the laid Laws. And firſt that it 
is grounded upon the Law of Reaſon» it is e⸗ 
vi dent of it ſelf. Ind in the 6. Chap. of Saint 
Luke it is ſaid» Et prout vultis ut faciant vobis ho- 
mines, & vos facite illis ſimiliter; that is to ſap » 
All that other men ſhould dor to you» doe pou to 
them: and ſoit is grounded upon the Law of 
God. Uhcrefoze ik he ſhould give counſel a= 
gainſt the Defendant in that Caſe» he ſhould 
doe agatnſt both the ſaiv Laws. | 

Scud. It the Defendant had no other remedy 
but the Common Law, J would agree well it 
were as thou ſaiſt; but in this caſe he may 
have good remedy by a Subpcena : and this ts 
the wap that ſhall induce him directly to his 
Subpcena, that is to ſap» when it appeareth that 
the Plaintif (all recover by Law. 

Dot. Though the Defendant map be 
diſcharged by Sabpœna, pet the bzinging in 
of his pꝛeofs there will be to the charge, of 
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the. Detendaut, and alſs the pzoofs may die 
oz they come in. Illo there is a Gꝛound in the 
Law of Kcaſon»  Quod nihil poſſimus contra 
veritatem, (that is-) de may doe nothing a= 
gainſt the Truth; and fith he knoweth it is 
truth that the money is paid, he may doe no= 
thing againſt the truth; and if he Gould be of 
counlel with the Plaintik he muſt ſuppoſe” 
and averre that it is the very due Debt of 
the Plaintif- and that the Defendant with⸗ 
holdeth it from him unlawfully , which he 
knoweth himſelf to be untrue: wherefoze he 
may not with Conlcience in this caſe be of 
counſell with the Plaintif, knowing that the. 
Plaintifis paid already, herefoze if thou 
be contented with this Anlwer, J pꝛaꝝ thee 
pꝛoced to ſome other Queſtion, 

Stud. I will with good will. 


CHAP. VII. 
. T The ſuth Queſtion of the Student. 


Man maketh a Feoffment to the uſe of 
bim and of his Heirs and after the Fe⸗ 
offoz putteth in his Beaſts to manure the 
ground» and the Feoffee taketh them as dam= 
mage feaſant> and putteth them in Pound», 
and the Feoffoz bzingeth an Action of Treſ= 
paſs againſt him foz entring into his ground 
ic. whether may any man: knowing the ſaid. 
uſe> be of counſell with the Feoffee to avoid the 
. Eng ee, 
Dod. Way he by the Common Law avoid. 
that Jaten, leeing that the- Feoffoz ought in 
Conſcience td have the _m_ 0 3 


Srud. 
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Stud. Pes verily; foz as to the Common 
Law the whole Intereſt is in the Feoffee, 
and if the Feoffee will bzcak his Conſcience, 
and take the P:zofits> the Feoffoz hath no re⸗ 
medyp by the Common Law but is dziven in 
that caſe to ſue foz his remedy by Subpcena fo; | 
the Pꝛolits, and to cauſe him to refeoffe him 
again: and that was ſometime the moſt com- 
mon Caſe where the Subpœena was ſued» that 
is to ſay» befoze the Dtatute of R. z. but (ith 
the Statute, the Feoffoz may lawfully make 
a Feoffment, But nevertheleſs, foz the Pzc- | 
fits received, the Feoffoz hath yet no remedy 
but bp Subpcena as he had befoze the ſaid Dta- 
tute, And ſo the Duppoſall of his Action cf 
Treſpaſs is untrue -in every point as to the 
Common Law. 

Doct. Though the Action be untrue as to | 
the Law, yet he that ſueth tt ought in Con⸗ 
ſcience to have that he demandeth by the Jai⸗ 
on- that is to ſay, Dammages foz his Pzofits; 
and» as it ſeemeth ⸗ no man map with Con- 
ſcience give counſel againſt that he knoweth | 
Conſcience would have done. | 8 

Stud. Though Conſcience would he ſhould 
have the Pzofits- pet Conſcience will not that 
foz the attaining thereof the Feoffoz ſhould 
make an untrue Durmile. Therefoze a- 
gainſt the untrue Surmiſe ebery man may 
with Conſcience give his counlel - foz in that 
doing he reſiſteth not the Plaintif to have the 

2ofits - but He withſtandeth him that he 

ould not maintain an untrue Acton foz the 
P:ofits. And it lkulficeth not in the Law> ue 
ret in Conſcience- as me ſ&meth- that a — 
- ha 
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hath Right to that he ſueth koz⸗ but that aiſo 
he ſue by a juſt means and that he hath both 
good Right» and allo a good anya true Con= 
veiance to come to his Bight. Foz if a man 
ha ve right ro Lands as Heir to his Father 
and he will bzing an Action as Heir to his 
Mother that fever had right» every man map 
ve counſell againſt the Acton though he 
Bow he have right by another means: and 
ſo, as methinketh he may doc in Dtlatones- 
whereby the partie may take hurt if it were 
not pleaded, though he know the Plainrif 
ave right; as if the party oꝛ the Town de 
ifnained, oz if the Degrees in CUrits of Entrie 
be miſtaken: but if the party ould take no 
hurt by admitting of a Dilatoty»> there he 
that knoweth that the Platntif hath right 
may not plead that Dilatozie with Conſcience. 
in a Formedon to plead in Abatement of 

the Writ, becauſe he hath not made Himſelf 
Deir to him that was laſt ſeiſed- oz in a Writ 
of Right, foz that the Demandant had omtt⸗ 
ted one that tended right⸗ ne fach other. Ne 
he may not aſſent to the caſting of an El⸗ 
loin no: P2otection foꝛ him, if he know that. 
the Demandant hath right: ne he may not 
Voiich foz him except it be that he knoweth 
that the Tenant hath a true cauſe of a Uouch= 
er and of lien⸗ and that he doth it to bzing 
Hm thereto. Ind in like wile he may not pꝛap 
in Aid fox him- unleſs he know the Pꝛapee 
have good cauſe of Uoucher and lien oder, oz 
that he know that the Pꝛapee hath ſomewhat 
to plead that the Tenant may not plead. as 
Hllein in the — oz ſuch other 
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Do&. Though the Platntif hath bzought 
an Action that is untrue and not maintain= 
able in the Law» pet the Defendant doth 
wꝛong to the Plainrif in the withholding of 
the P:ofits as well befoze the Aion bzought 
as hanging the Action ; and that w2ong» as 
it ſemeth / the Counſellour doth maintain-and 
aiſo ſheweth himſelf to favour the partie in 
that wzong» when he giveth counſell againſt 
the Action. 

Stud. It the Plaintit do take that foz a fa⸗ 
bour and a maintenance of his w2ong»> he 
judgeth farther then the cauſe is given» ſo that 
the Tounſellour doe no moze but give counſel 
againſt the Action : foz though he give him 
counſei to withſtand the Action foz the untruth 
of it / and that he ſhould not confeſs it» and to 
make thereby a Fine to the King without 
cauſe; yet it may not ſtand with Beaſon that 
he may give counlel to the partie to pield the 
Pzofits, And therekoze J think he may in 
this caſe be of counſel with him at the Comz 
mon Law» and be againſt him in the Chan- 
ceric-and in either Court give his counlel with= | 
out any contrarioſitp oz hurt of Conſcience, 
Ind upon this groundit is> that a man may 
with good Conſcience be of counlel with him 
that hath Land by Deſcent» oz by Diſconti⸗ 
nuance without Title, if he that hath the 
Bight bzing not his Ja ion accoꝛding to the 
ovary foz the recovering of his Bight in that 

ehalf, 
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CHAP, VIII. 


C The ſeventh Queſtion of the Student. 


1 Fa man take Diſtreſs fo: Debt upon an 
Obligation 0z upon a Contrac»0: ſuch other 
thing that he hath right Title to have» but 
that he ought not by the Law to. diſtrain fo: 
it» and nevertheleſs he keepeth the ſame Di⸗ 
ſtreſs in Pound till he be paid of his Duty; 
what Reſtitution is he bound to make in this 
caſe z whether ſhall he pay the money» becauſe 
he is come to it by an unlawfull means oꝛ onc= 
ly reſtoze the party foz the wꝛongkull taking 
of the Diſtrels, oz neither 2 J pꝛay you ſhew 
me. ; 
Doct. Ahat is the Law in this caſe : 

Stud. That he that is diſtrained may bꝛing 
a ſpecial Action of Treſpaſs againſt him that 
diſtratneth»> fo: that he took his Beaſts 
wzongfully, and kept them till he made a 


Fine; and therefoze he ſhall recover the Fine 


in Dammages, as he {hall doe fox the reſidue 
of Treſpaſs : fox the taking of the money by 
ſuch compulſlon is taken in the Law but as a 
Fine w2ongfully taken» though it be his duty 
to have it. 

Doct. Pet though he map ſo recover-methink= 
eth that as to the Bepaiment of the money 
he is not bound thereto in Conſcience» ſo that 
he take no moꝛe then of right he ought to have: 
fo: though he came to it by an unjuſt mean, 
pet when the moncy is paid him» it is 
bis ok right- and he is not bound to repay tr, 

= R ; unleſs 
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unleſs it be ret overed as thou ſaidſt; and then 
when he hath repaied it> he is- as methinketh> 
reſto:ed to his firſt Za ton. But to the re=dc= 
livery of the Beaſts with ſuch Dammages 
and ſuch hurt as he hath by the Diſtreſs» J 
luppole he is bound to make recompence of 
them in Conſcience without compulſion oz 
Suit in the Law: foz though he might law= 
fully have ſued foz his Dutie in ſuch manuer 
as the Law hath ozdercd; yet J agree well 
that he map uot take upon him to be His oon 
Judge» aud to come to his Dutte againſt the 
oꝛder of the Law. And therctozc if any hurt 
come to the partic by the Dilozder» he is bound 
to reſtoze it. But J would think it were the 
moꝛe doubt > if a man took luch a Diſtreſs fox 
a Treſpaſs done to him» and keepeth the Di⸗ 
ſtreſs till amends be made foz the Trelpals : 
foz1u that caſe the Dammages be not in cer⸗ 
rain» but be arbitrable either by the ent cf 
the parties, oz by 12 men. And it kmety 
that there is no Allent of the partie in this 
caſe, ſpecially no fre Aſſent foꝛ that he doth 
is by compulſion, and to have his Diſtreſs a= 
gain» and ſo his Aſſent is not much to be pon= 
dered in that caſe» foꝛ all his aſſeſſing of him 
that took the Diſtrels and ſo he hath made 
himſelf his own Judge» and that is pꝛohibi⸗ 
ted in all Laws: but iu that caſe where the 
Diſtreſs is taken foz Debt, he is not his own 
Judge» foz the Debt was judged in certain 
befoze by the firſt Contract» and therefoze 
N think great diverſitie betwirt the Ca⸗ 

es. 
Stud. By that reaſon it ſem: th» that 4 he 
that 
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that diſtraineth in the firſt caſe koz the Debt 
take any thing foz his Dammages- that he ts 
dound in Conſcience to reſtoze it again» foz 
Da mmages be arbitrable and not certain-ns 
moze then Treſpaſs is; and me læmeth that 
both in the caſe of Treſpaſs and Debt he is 
bound in Conſcience to reſtoꝛe that he taketh: 
foz though he ought in right to have like 
ſum as he receiveth- pet he ought not to habe 
the monep that he receiveth, foz he came to 
the money by an unjuſt means, wherefoze it 
ſemeth he ought to reſtoze it again. 

Doct. And ik he ſhould be compelled to re⸗ 
ſtoze it again» ſhould he not pet (foz that he 
received it once) be barred of his firſt Action 
notwithſtanding the paiment x 

Stud. I will not at this time clearly aſſoil 
thee that Mucſtion- but this J will ſay, that 
if any hurt come to him thereby» it is thꝛough 
his own default, foꝛ that he would ＋ 
the Law: but nevertheleſs a little J will ſap 
to thy Queſtion that, as me ſæmeth, when 
he hath repayed the money» that he is reſtoꝛed 
to his firſt Action. As ik a man condemned 
in an Action of Treſpaſs pay the money» and 
after the Defendant reverſe the Judgement oy 
a Writ of Erroz» and have his money repaid, 
then the Plaintit is r:#927d to his firſt Jo! 
on. And therefo:e if e that in this caſe 
took the money reſtoze that e took by the 
w2ongfuil Diſtreſs, oz that ye oꝛdered the 
matter ſo {1veralſp that the other murmur 
not, ne complain not at it» me læmeth he 
did Very well to be ſure in Conſcience: ann 
therefoze J would adviſe every man to be 
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well ware how he diſtraineth in ſuch caſes 

againſt the Law. 2 
Doct. Thy counſel is good, and J note 
much in this Caſe> that the party may have 
an Action of Treſpaſs againſt him that di⸗ 
ſtraineth⸗ fo that he is taken in the Law but 
as a w:ong=doer ; and thcrefoze to pay the mo⸗ 
ney again is the ſure way» as thou haſt ſaid 
befoze. And J pay thee now ſhew me koz 
what a man may lawfully diſtrain, as thou 
thinkeſt; © FP 


CHAP. IX. 


¶ For what thing a man may lawfully diſtrain. 


St, Man may lawfully diſtrain fox a 
| Bent=ſcrvicc- and foz all manner of 
Services, as Homage  Fealtie> Eſcuage » 
Suit of Conrt> Beliefs» and ſuch other. Viſo 
fo: a Rent refervedupon a Gift in tail · a Leaſe 
fo: term ot life, for pears» oz at will, if he re⸗ 
ſerve the Beverfion> rhe Feoffoꝛ ſhafl diſtrain 
of common right · though there be no Diſtreſs 
ſpoken of. But in caſe a man make a Feoff⸗ 
ment and that in Fee by Jndenture- reſerving 
a Rent, he (hall not diſtrain fo: that Rent-un= 
leſs a Diſtreſs be expꝛeſsly referved : and if 
the Feoffinent be made without a Deed reſer= 
ving a Rent, that Reſervation is void in 
Law - and he ſhall have the Bent onely in Ton⸗ 
lcience / and ſhall not diſtrain fo2 it. Aud like 
Law is where a Gift in tail oz a Leaſe fo; 
term of life is made, the Remainder over in 
Fe, rcſerving a Rent» that Beſervation is 
toidin Law. | Aiſo 


CHAPTER IX, 151 


Alco it a man ſeiſed of Land foz term of like 
grantcth away his whole Eſtate» relcrving a 


- Bent» that Reſer vation is void in the Law) 


without it be by Indenture; and if it be by 
Indenture, pet he (hall not diſtrain koz the 
Bent» but a Diſtreſs be reſerved. Aliſo foz A= 
merciament in a Leet the Loꝛd ſhall diſtrain; 
but foz Amerciament in a Court⸗ baron he all 
not diſtrain. | 

Ailo if a man make a Leaſe at Michaelmas 
fo: a year» reſerving a Rent payable at the 
Feaſts of the Annunciation of our Lady and 
Saint Michael the Archangel: in that caſe he 
ſhall diſtrain koꝛ the Bent due at our Lady-day , 
but not foz the Bent due at Michactmas, becauſe 
the term 15 expired. 

But if a man make a Leaſe at the Feaſt of 
Chriſtmas, foz to endure to the Feaſt of Chriſt- 
mas next f:lloming-» that is to lay foz a year» 
reſcrving a Rent at the afozeſaid Feaſts of the 
Annunciation of our Lady and Saint Michael 
the Archangel; there he ſhall diſtrain foz both 
the Bents as long as the term continued» that 
is to ſap⸗ till the afozeſaid Feaſt of Chriſtmas, 

And if a man have Land foz term of like of 
John at Noke, and maketh a Lcaſe foz term of 
pcars» reſcrving a Rent» the Rent is behind 
and J. at Noke dieth; there he ſhall not diſtrain⸗ 
becauſe his Reverſlon is determined. 

* Allo if he to whole ulſe Feoffees bin ſeiſey 
maketh a Leaſe foz term of years» oz foz term 
of like oz a Gift in tail reſerving a Rent; 
there the Belervation is good, and the Leſſoz 

Call diſtrain. 
And ik a Townſhip be amerced - and the 
| f neigh⸗ 
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neighbours by aſſent aſſeſs a certain fumme 
upon every Jnhabitant» and agre that if it de 
not paid by ſuch a day» that certain perſons 
thereto aſſigned ſhall diſtrain ; in this caſe the 
Diſtreſs is lawfull. It Lozd and Tenant be, 
and it theTenant do hold of the Lozd by Feal⸗ 
ty and Bent » and the Loꝛd doth grant away 
the Fealty» reſerving the Bent» and the Te⸗ 
nant atturncth ; in this caſe he that was Loꝛd 
may not diſtrain foz the Rent, foz it is become 
a Rent-ſeck, But if a man make a Gift in 
tail to another» reſerving Fealty and certain 
Rent, and after that he granteth away the 
Fealty» reſerving the Bent and the Reverſion 
to himſclf ; in this caſe he ſhall diſtrain koz the 
Rent, ko the grant of the Fealty is void» fox 
the Fealty cannot be ſevered from the Rever⸗ 
ſton. Alſo fo2 Heriot-lervice the Lozd Hall 
diſtrain; aud koꝛ Heriot=-cuſtome he ſhall ſciſe » 
and not diſtrain. Ailoif Went be aſſigned to 
make a partition oꝛ aſſignment. of Dower e⸗ 
gall, he oz ſhe to whom the Bent is aſſigned 
map diſtrain. Ind in all theſe cafes above ſaid» 
where a man may difkrain , he may not dt= 
rain in the night but fo: Dammages keaſant; 
that is to ſay» where Beraſts doe hurt in his 
ground, he map diſtrain in the night. Alto 
toꝛ & & aſts » fo: Reparations » foz Accompts » 
fo: Debts upon Contracs » 02 ſuch other, na 
man may lawfully diſtrain. 
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CHAP. X. 
J The eighth Queſtion of the Student. 


Fa man doc Treſpaſs» and after make his 

L Exccuto2s > and die befozz auy Amends 
made; whether be his Executozs bound in 
Conſcience to make Amends koz the 'T relpaſs» 
if they have ſufficient Goods thcreto » though 
there be no remedy againſt them by the Law to 
com pell them toit 

Doct. It is no doubt but thep are bound 
there to in Conſcience» befoze any other Td in 
Charity that thcy may doc fo: him ok their 
own devotion. 

Stul, Theu would Wit, ik the Teſtatoz 
made Legacies dy his (Uill> whether the — 
cutoꝛs be bound to doc firſt, that is to lap⸗ 
make amends koz the Trelpals : oz to pap the 
Legacies , incafc they have no Goods to doe 
both 2 

Do&. To pay Legacies: foz if they ſhould 
firſt make recompence foz the Trelpals⸗ and 
then have not ſufficient to pay the Legacics » 
they ould be taken in the Law as Waſters cf 
their Teſtatoz's Goods; fox they were not 
compellable by no Law to make amends foz 
the Treſpaſs» becauſe every Treſpaſs dieth 
with the perſon ; but the Legacies they ſhould 
be compelled by the Law Spiritual to fulfill, 
and ſo they (ould be compelled to pay the Le= 
gacies of their own Goods » and they tall not 
be compelled thereto by no Law ne Conltcience: 
but it the caſe were» that he leave ſufficient 

Goods 
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Goods to doe both then methinketh they be 
bound to doc both and that thep be bound to 
make amends foz the Treſpaſs , befoze they 
may doe any other charitable deed foz the Te= 
ſtatoꝛ of their own minde» as IJ have ſaid be= 
foze> except the Funcral=expences that be ne= 
ceſſary» which mult be allowed befoze all other 
things. 

Stud. Ind what the pꝛoving of the Teſta⸗ 
ment ? 

Doct. The Oꝛdinarp map nothing take by 
Conſcience therekoze, if there be not ſufficient 
Goods beſides ko the Funerals, to pay the 
Debts⸗ and to make Reſtitution. And in like 
wiſe the E xecutoꝛs be bound to pay Debts up= 
onafinpl: Contract, befoze any other deed of 
charity that they map doe fo: their Teſtatoz of 
their own devotion» though they ſhall not be 
compelled thereto by the Law. 

Stud. Ind whether thinkeſt thou that they 
be bound to doe firſt that is to ſap to make 
Amends koꝛ the Treſpals, oz to pay the Debts 
upon a imple Contract 

Doct. To pay the Debts» fox that is cer⸗ 
tain, and the Treſpaſs is arbitrable. 

Stud. Then, foz the plainer declaration of 
this matter and other like» J pꝛap the ſhew 
me thy mind» by what Law it is-that if a man 
make E xecutoꝛs - that the Executo2s» if they 
take upon them» be bound to perfozm the Will, 
_ diſpoſc the Goods that remain fo: the Te= 

ati. 

Doct. IJ think that it is beſt by the Law of 
Reaſon. 
Stud. Ind mcthinketh that it ſhould be — 

3 ther 
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ther by the Cuſtome of the Realm. 
Doct. In all Countries and in all Lands 
they make Executozs, 
Stud. That ſeemeth to be rather by a gene= 
ral Cuſtome> after that the Law and Cuſtome 
of Pzoperty was bzought in > then by the 
Law of Beaſon : Foz as long as all things 
were in common, there were no Executozs ne 
Wills» ne they needed not them; and when 
Pzoperty was after bzought in > mcthinketh 
that ret making of Executozs and diſpoſing of 
Goods by Will» after a man's death, follow⸗ 
eth not neceſſarily thereupon : foꝛ it might have 
bin made foz a Law, that a man ſhould have 
had the pꝛopertp of his Goods onc ly during his 
lite and that then» his Debts payed, all his 
Goods to have been left to his Wife and Chil⸗ 
dzen, oz next of his Kin > without any Lega= 
cies making thereof ; and ſo might it now be 
oꝛdained by Dtatute» and the Dtatute good» 
and not againſt Reaſon. Wherefoze it appcar⸗ 
eth that Executoꝛs have no authority by the 
Law of Reaſon» but by the Law of Man. 
Ind by the old Law and Cuſtome of the 
Realm a man may make Executozs and dif- 
pole his Goods by his tdili- and then his Exe⸗ 
cutoꝛs ſhall have the Execution thereof-and his 
Heirs ſhall have nothing» but if any particu= 
lar Cuſtome help: and the Executo2s (all 
alſo have the whole poſſeſſion and diſpoſition 
of all his Goods and Chattels» as well real 
as perſonal though no wozd be c xpꝛeſly ſpo⸗ 
ken in the iii that thep (hall have them: 
and they ſhali have alſo Ac ions to recover all 
De bts due to the Teſtatoz» though all Debts 
and 
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and L*:gacics of the Teſtatoz be paid befoze - 
and ſhall have the diſpoſition of them to the ule 
of the Teſtkato2» and not to their own uſe. Ind 
fo m:think:th that the authozity to make Exe= 
cutoꝛs, and that they ſhall diſpoſe the Goods 
foz the Teſtatoz » is by the Euſfome of the 
Realm: but then J think, as thou laieſt that 
by th: Law of God they (hatl be bound to doe 
the firſt> that is to the moſt p2ofit of the Soul 
of their Teſtatoꝛ · Where the diſpoſition thereof 
is left to their diſcretion; and that» Jagre 
Will, is to pay Debts upon Contracts, and 
to make Amends fo: wzoug done to the Te= 
ſtatoz , though they be not compelled thereto 
by the Law and Cuſtsme of the Realm, if 
there be none other Debt noꝛ Legacy that they 
be bound to pay by the Law: but if two ſeve⸗ 
rall Debts be papable by the Law, then 
which Debt they (hall doe firſt in Conſcience» 
Jam ſomewhat in doubt. 

Doct. Let us firſt know what the Common 
Lad is therein. 

Stud. The Common Law is, that if the 
Teſtatoꝛ owe x. l. to two men leverally by 
Obligation oꝛ by ſuch dther manner that In 
Action lieth ax2inf> his Executors thereok dy 
the Law- and he lea deth Goods to pay the one, 
and not both; that in that cafe he that can 
firſt obtain his Judgement againſt the Exe⸗ 
cutoꝛs ſhall have Execution of the whole ⸗ and 
the other ſhall have nothing: but to which of 
them he Hail tn Confctence owe his favour » 
the Common Law teacheth not. | 

Do&. Therein muſt be conſidered the cauſe 
why the Debts began, and then he muſt —— 
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Conſcience bear his lawfull favour to him that 
hath the cleareſt cauſe of Debt; and if both 
have like cauſc» then in Conſcience he muſt 
bear his favour where is moſt ned and greateſt 
charity, 

Stud. May the Executozs in that caſe delay 
that Action that is firft taken if it ſtand not 
with ſo good Conſcience to be payed as an= 
other Debt whereof no Action is bꝛought⸗ and 
pꝛocure that an Action map be bꝛought thereof 
and then to confeſs that Action, that he map fo 
have Execution and then the E xecutozs to be 
diſcharged againſt the other 

Do&. Why may he not in that caſe pay the 
other without Acion- and ſo be diſcharged in 
the Law againſt the firſt : 

Stud. No verily, foz after an Action is ta= 
ken, the Executoz may not miniſter the 
Goods ſo» but that he leave ſo much as tall 
pay the Debt whereof the Action is taken: 
and if he do not, he (hall pay it of his own 
Goods / except another recover and have Judg= 
ment againſt him hanging that Action and 
that without Covin. 

»Do&. Then to anſwer to thy Qucition, J 
think that by Delaies that be lawfull , as 
by Eſloign , Emparlance oz by dilatozte 
Plea in Þbatement of the Writ that is true » 
he map delay it: but he may plead no untrue 
Plea to pꝛeter the other to his Duty. But» J 
ay the» what is the Law of Legacics, Be= 
itution > and Debts upon Contracts, that 
percaſe ought rather after Charity to be paid 
then a Debt upon an Obligation z what may 
the favour of the E xecuto2 doe in theſe * 
Stud. 
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Stud. Nothing » foz if they: either perkoꝛm 
Legacies» make Beſtitutions - oz pay Debts 
upon Contraas / and keep not ſufficient to pay 
Debts» which they are compellable by the Law 
to pay» that ſhall be taken as a Devaſtaverunt 
bona Teſtatoris, that ts to ſay, that they have 
waſt:d the Goods of their Teſtatoꝛ; and there= 
faze they ſhall be compelledto pay the Debts of 
their own Goods: and ſo it is if they pay a 
Debt upon an Obligation whereof the day is 
per to come, though it be the clear Debt, and 
that be the moꝛe Charity to have it paid. 

Doct. Pet in that caſe if he to whom the 
Debt is already owing fozbear till after the 
dap of the other Obligation is paſt > then he 
may pay him without danger. 

Stud. That is true, if there be no Acton 
takeu upon it; and though there be, pet if that 
Action may be delaped by laWfull means, as 
thou haſt ſpoken of befoze, till after the dap » 
and that an Action is taken upon it» then mar 
the E xecutoꝛs confeſs the Xtion- and then af= 
ter Judgement he may pay the Debt without 
danger of the Law. | 

Doct. Is not that Confeſſion of the Action 
ſo dane of purpoſe a Covin in the Law # 

Stud. No verily > foz Cobin is where the 
Actton is untrue- and not where the Execu⸗ 
toꝛs bear a lawfull favour. 


Doct. The Ordinary upon the Accompt in 


ali the caſe befoze rehearſed will regard much 
what is beſt fo: the Teſtatoz. 

Stud. But he may not dzive them to Actompt 
againſt the oꝛder of the Common Law. 


J. 


CHAP, 
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'F, CHAP. Xl, 
C The niath Queſtion of che Student. 


Wan ts indebted to another upon a 
(imple Contrag in 20. 1'. and he makethy 
his Will» and bequeatheth 20. l'. to H. Hart, 
and dieth⸗ and leaveth Goods to his E xecu⸗ 
tos oneip to bury him with, and to perfozm 
the ſaid Legacy» and after the ſaid Executozs 
deliver the Goods of their Teſtatoz in per= 
fozmance of the ſaid Bequeſt ; whether is he 
to whom the Bequeſt is made bound in Con⸗ 
ſcience topay the ſaid Debt upon the imple 
Contract» oꝛ not: 

Do&. Is he not bound thereto by the Law # 

Stud. No verily. 1 

Do&. Ind what thinkeſt thou he is in Con= 
ſcience : 

Stud. I think that he is not bound therets 
in Conlcicnce-foz he is neither Ozdinarie⸗Ad⸗ 
miniſtratoz, noz Grecutoz,» And J have not 
heard that any man ts bound to pay Debts of 
any man that is deceaſed» but he be one of thoſe 
thze, Foz the Goods that the Teſtatoꝛ left 
to the Executozs were never charged with the 
Debt, but the perſon of the Teſtatoz while he 
lived was onely charged with the Debt» and 
not his Goods - and his Executoꝛs / that re⸗ 
t his eſtate after his death having 
thereto of the Teſtatoz's> be charged 
allo with the Debts. and not the Goods. And 
roy molly an Gxecutoz give away oz ſell all 
the of the een 03 otherwiſe jouſts 

them, 
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them ⸗ he that hath the Goods is not charged 
with the Debts in Law noz Conſcience» but 
the Executoz ſhall be charged of his own 
Goods. Ind in like wile if Jo. ar Noke owe 
to A. B. xx. l. and A. B. oweth to C. D. xx. l. 
and after A. B. dieth inteſtate» having none o⸗ 
ther Goods but the laid xx. l'. which the Caid 

ohn at Noke oweth him; yet the ſaid C. D. 

have-no remedp againſt the ſaid Jo. at 
Noke, foz he ſtandeth not charged to Him in 
Law noz Conſcience. But the Ozdinarp in 
this caſe muſt commit Admintſtratton of the 
Goods of the ſaid A.B, and the ſaid Pdmint= 
ſtratoz mult levy the money of the faip John 
arNoke, and pap it to the ſaid C. D, and the 
faid John at Noke ſhall not pay it himſelf, be⸗ 
cauſe he is not charged therewith to him: and 
no moze methinketh in this caſe» that He to 
whom the Bequeſt is made is neither charged 
to him that the monep was owing to in che 
Law oz Conſctence. 

Doct. Then ſhew me thy mind, by what 
Law it was grounded» as thou thinkeſt» that 
Executvzs be bound to pap Debts befoze'Ke-= 
gacies; whether it is by the Law of God> oz 
by the Law of Reaſon» oz by the Law of 
Man as thou thinkeſt. 

Stud. I think that it is both by the Law of 
Beaſsn and by the Law of God, Foy» Beas 

ſon wills that they ſhall doe firft that is beſtfo; 
the Tefſtato2» and that is to pay Debts that 

their Teſtatoꝛ is bound to pay» befoze Lega- 
cies that he is not bound to. And alſo by the 
Law of God ther are bound to pay the Debdts 
firſt: fox fich they are dound dy the * 


. 
* 
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ned WF Gov to love their neighbour, they are bound 
but to doe foz him that (ſhall be beſt foz him. when 
wn thep have taken the c thercto, as Execu= 
we tos doe when they agre to take the charge of 
| the Mill of their Teftatoz upon them; and 


it is better fox the Teftatoz that his Debts be 
paid, (wherefoze his Doul ſhall ſuffer pain) 
then that his Legacics be pertozmed> wherc= 

bone he ſhall ſuffer no pain fs: the perfozming 
of them. 

And that is to be underftood» where the Le= 
gacte is made of his own free will, and not 
where tt is made as a ſatisfaction of any Du= 
tie, And after the laying of S. Gregory, the 
very true pꝛoot of Love is the ded. But this 
man is not in that caſe» foz he took never the 

charge upon him to pay the Debts of he Te⸗ 
(atoz- and therefoze he is not bound fo them 
in Law no: Conſcience» ag me ſæmeth: but 
rather the Executozs ſhould have bin ware ere 
they had paid the Legacies, ſeing there were 
Debts to pay, | 

Do&. The Executozs might no otherwiſe 
have done in this caſe» but to pay the Lega⸗ 
tes 2 fox them they ould have bin compelled 
by the Law to have paid, 
and ſo they could not have The Law is other- 
bin to have patd the Debt wiſe refolved now, 
upon a "Contract and for chat an Action þ 
theref0:e-they did well in lies againſt the Ex- 3 
Lez ecutor upon the Aſ- 
ſumption implied in 
« fimple Contract. 


the (2 
ght not to have taken 
them- but ought in Conſcience to have ſuffered 
a 2 them 
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them to have gone to the payment of the 
Debt; and ſith he did not \o> but took them 
where he had no right to them» it ſeemeth that 
when he took them took with them the 
charge in Conſcience to pay the Debt: foz 
ith the Executozs were compellable by the 
Law to perfozm that Bequeſt» and not to pay 


the Debt therefoze when they perfozmed that 


Wequeſt> they were diſcharged thereby az 
gainſt him that the Debt was owing to in 
the Law and Conſcience and then the charge 
reſteth upon him that took the Goods where 
he ought not in Conſcience to have taken 
them: but if it had been a Debt upon an Ob⸗ 
ligation» oʒ ſuch other Debt whereupon reme= 
dy hath been had againſt the Executozs by the 
Law- A there ſuppoſe» though that the Ex⸗ 
ecutoꝛs had perfo:med the Legacie> that vet he 
to whom the Legacie was made and perfozm= 
ed» had not been charged in Conſcience to the 
payment of the Debt, foz the Exccutozs ſtood 
ſtill charged thereto of their own Goods; and 
he to whom the Bcqueſt was made was onely 
bound in Conſcience to repay that he received 
to the Executo2zs> becauſe he Had no right to 
have received it, foz againſt the Executozs he 
had no right thereto. d 
Stud. Then it ſemeth in this caſe that in 
luke wiſe he to whom the Bequeſt was made 
Gould repay that he receibed to the Execu⸗ 
tozs, and then they to pay it rather then 


e. 

Dot. The E xecutoꝛs have no farther med- 
dling with it, as this caſe is: foz when they 
perfozmed the Bequeſt . they were ww 
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again} both the other in Law and Conſciz 
ences and alſo he to whom the Bequeſt was 
made ſtood not in this caſe charged to the 
Executozs ; foz againſt them he had good 
Title by the Law : and ſo this charge ſtand⸗ 


eth onely againſt him that the Debt is owing 


to. And the ſame Law that is in this caſe 


upon a Debt upon a Contra» is if the Te⸗ 


ſtatoz had done a Treſpaſs whereupon he 
ought to have made Reſtitution» that is to ſap» 
that he to whom the Bequeſt is made is bound 
to make the Amends koz the Treſpaſs ; foz 
it hould be no diſcharge to him to pay it a= 
gain to the Executozs without they paid it 
over and it were uncertain to him whether 
they ſhould pay it oꝛ not, And therekoze to 
be out of perill it is neceſſary that he pap it 
himſelf, and then he is ſurely diſcharged a= 
gainſt all men, 


CHAP. XII. 
C The tenth Queſtion of the Student. 


Wan ſeiſed of certain Land in his De⸗ 
meſne as of Fee» hath iſſue two Dons» 
and dieth ſeiſed, after whole death a Stran⸗ 
ger abateth» and taketh the P2ofit- and after 
thr eldeſt Don dicth without iſſue» and his 
B2other bzingeth an Aſſiſe of Morrdanceſtor as 
Don and Heir to his Father not making 
mention of his B2other- and recovereth the 
Lam with Dammages from the death of his 
L 3 Father» 
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Father» as he may well by the Law: whether 


in this caſe is the younger Bꝛother bound in 


Conſcicnce to pay to the Executozs of the el⸗ 

deſt Bꝛother the value of the Pzofits of the ſajy 

Land that belonged to the eldeſt Bzother in 
his lite oz not 

Doct. What is thine opinion therein? 

Stud. That like as the ſaid Pzofits be= 
longed of right to the eldeſt Bzother in his 
life» and that he had full authozity to have re= 
leaſed as well the right of the ſaid Land as 
of the ſaid P2ofits > which Releaſe ſhould 
have been a clear Bar to the younger Bꝛo⸗ 
ther foz eber; that the right of the lad Dam= 
mages» which be in the Law but a Chattell» 
belong to his Executo2s> and not to the Heir: 
fo: no manner of Chattell> neither real noz 
verlonal, chall not after the Law of the Realm 
deſcend unto the Heir. 

Doct. Thou ſaidſt in the Caſe next befoze- 
that it is not of the Law of Reaſon, that a 
man (hall make Exccutozs» and diſpoſe of his 
Goods by his Uill> and that the Executozs 
ſhall have the Goods to diſpoſe · but by the Law 
of Manz aydif it be left to the determinati⸗ 
on of the Law of Man that iu ſuch caſes as 
the Law giveth ſuch Chattels unto rhe Gx-= 
ecutozs > they ſhall have good right unto 
them > and in ſuch caſcs as the Law ta⸗ 
keth ſuch Chattcls from them » they been 
rightfully taken from them: And therefoze 
it is thought by many» that if a man ſue a 
Writ of Right of Ward of a Ward that he 

hath by his own Fe, and dieth hanging the 
FUrit- and tis Heir ſue a Beſummons> ac# 
coꝛdiug 
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coding to the tat. of Weſtm. 2. and re= 
covereth ; that in that caſe the Heir ſhall en= 
joy the Mardſhip againſt the Executozs> and 
pet it is but a Chattell. And they take the 
reaſon to be» becauſe of the ſaid Dratute. And 
lo might it be ozdained by Dtatute» that all 
Wards ould go to the Heirs, and not to 
the Executozs. Bight ſo in this Caſe» th 
the Laws is ſuch» that the younger Bꝛother 
Gall in this caſe have an Aſſiſe of Mortdaunce- ; 
ſtor as Meir to his Father not making any 
mention of his elder Bzother- and recover 
Dammages as well in the time of his Bꝛo⸗ 
ther as in his own time; it appeareth that 
the Law giveth the right of theſe Damma= 
ges tothe Heir» and therefoze no recompence 
. ought to be made to the Executozs as me 
ſeemeth. And it is not like to a crit of Aiel, 
where - as Tha be learned in Latin » (ũth our 
firſt Dialogue) the Demandant ſhall recover 
Dammages onely from the death of his Fa⸗ 
ther» if he overlive the Biel; and the cauſe 
is. oz that the Demandant» though his Yiel 
oberlived his Father» muſt of neceſſity make 
his Convepance by his Father, and muſt 
make himſeif Don and Heir to his Father» 
and Toufin and Heir to his Ziel: and there⸗ 
fore in that caſe if the Father overlived the 
Yiel> the Abatoz were bounden in Conſcience 
to reſto:e to the E xecutoꝛs of the Father the 
P2ofits run in his time, (fo2 no Law taketh 
them from him ;) but otherwiſe it is in this 
Caſe» as me ſeemeth. 
Stud. It the pdunger Bother in this caſe 
had entred into the Land without taking any 
L 4 Aſſiſe 
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Alliſe of Mertdanceſtor, as he might if he 
would, to whom were the Abatoz then boun= 
den to make-Reſtitution foz thoſe P:ofits> ag 
thou thinkeſt ; - | 

DoR. To the Executozs of the eldeſt Bꝛo⸗ 
ther; koꝛ in that caſe there is no Law that ta⸗ 
keth them from them- and therekoze the ge⸗ 
neral Gꝛound · which is that all Chattels ſhall 
ave to the Executozs, holdeth in that Caſe 3 
but in this Caſe that Gzound is bꝛoken and 
holdeth not, foz the reaſon that J have made 
befoze, Foz commonly there is no general 
Gꝛound in the Law ſo ſure, but it fatleth in 
ſome particular caſe. LEES 


CHAP. XIIL 
The eleventh Queſtion of the Student. 


Its A Min ſeiſed of Land in kee taketh a 
Aife and after alieneth the Land-and 
dicth- after whole death his Wife asketh her 
Dower» and the Alienee refuſcth to aſſign it 
unto her, but after ſhe asketh her Dower a= 
gain» and he aſſjgneth it unto her: whether 
is the I lienee in this caſe bound in Conſcience 
to give the cAoman Dammages foz the Pzo= 
its foz the Land after the third part from the 
death of her Husband» oz from the firſt re⸗ 
=_ of her Dower» oz neither the one noz the 
other ; 
Doe. What is the Law in this caſe z 
Stud, By the Law the c dAoman ſhall recover 
no Dammages, fo: at the Common Law the 


- 
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Demandant in a Writ of Dower ſhould never 
have recovered Dammages : but by the Dta= 
tute of Merton it is 0zdatned> that where the 
Pusband dieth fciſed> that the {Woman ſhall 
recover Dammages» Which is underſtood the 
Pz;ofirs of the Land ith the death of her Hul⸗ 
band» and ſuch Dammagcs as ſhe hath by the 
fozbearing of it. But in this caſe the Hul⸗ 
band died not leiled» wherefoze (he all recover 
no Dammages by the Law, | 

Do&. Pet the Law is» that immediately af⸗ 
ter the death of her Husband the Ulife ought of 
right to have her Dower, if ſhe ask it, though 
her Husband die not ſeiſed. 

Stud. That is true. 

Doct. And ith ſhe ought to have her Dower 
from the death of her Husband» it ſemeth that 
the ought in Conſcience to have alſo the Pꝛo⸗ 
fits from the death of her Hus band, though the 


have no remedy to come to them by the Law: 


Foz methinketh that this Caſe is like to a 
Caſc that thou put teſt in our firſt Dialogue in 
Latin, the 17. Chapter, That it a Cenant foz 
term of lite be difleiſed and die > and the Diſ⸗ 
ſeifoz dieth ⸗ and his Heir entreth and taketh 
the Profits » and after he in the Reverſion re⸗ 
covereth the Lands againſt the Heir, as he 
ought to doe by the Law» that in that caſe he 
hall recover no Dammages by the Law: any 
vet thou didſt agree that in that caſe the Heir 
is bound in Conſcience to pay. the Dammages 
to the Demandant; and ſo methinketh in 
that caſe that the Feoffz ought in Conſcience 
to pay the Dammages from the death of her 
Husband » ſ&ing that immediately after his 
1 death 
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death he ought to habe her Power. 

Stud. Though ſhe ought to be indowed imme= 
diatcly after the death of her Hus band ⸗ yet the 
can lay nv default in the Feoffe till He demand 
her Dower upon the ground and that the 
Tenant be not there to aſlign it, on ik he be 
there» that he will not aſſign it: foz he that 
bath the poſſeſſion of Land whereunto- anp 
Woman hath title of Dower» hath good au⸗ 
thozity as againſt her to take the Pzofits till 
che require her Dower ; foz every Woman that 
demandeth Dower affirmeth the Polleſſion of 
the Tcnaut as againſt her: and therefoze al⸗ 
though the recover by Ycion, the leaveth the 
Re verſion alway in him againſt whom the re⸗ 
cobereth though he be a Diſſeiſoꝛ and bzing= 
eth not the Reverſion by her Recoverie to him 
that hath Right as other Tenants foz term 
of like doe, And foz this reaſon it is that the 
Tenant in a & Arit of Dower» where the Hul⸗ 
band died ſciſed » if he appear the firſt dap, 
may ſay - to excuſe himſelf of Dammages » 
that he is and all times hath ben ready to 
vield Dower if it had been demanded : and ſo 
he ſhall not be received to doe in a Writ of Co⸗ 
nage neither in the caſe that thou remem= 
bꝛeſt above, foꝛ in both caſes the Tenants be 
luppoled by the {Urit to be wꝛong⸗doers; but 
it is not ſo in this Caſe; and ſo methinketh it 
clear that the Feoffee in this caſe ſhall never be 
bound by Law no: Conſcience ts yield Dam= 
mages foz the time that paſſed befoze the Re⸗ 
queſt - but koz the time after the Bequeſt is 
greater doubt: howbeit ſome think him there 
not bound to pield Dammages » 2 — 
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Title is good as is ſaid befoze, and that it is 
her default that ſhe bzought not her Action. 
Do. Ys unto the time befoze the Bequeſt , 


A hold me content with thine Opinion, ſo 


that he aſſign the Dower when he is required: 
but when he retuſeth to aſſign it, then J think 
him bound in Conſcience to yield Dammages 


ko both times t h the hall none recover by 


the Law. Ind firſt» as fo: the time after the 
Befuſall, it appeareth evidently , that when 
he denied to aſſign her Dower he did agaiuſt 
Conſcience; foz he did not that he ought to 
have done by the Law» ne as he would ſhould 
have bin done to him; and ſo after the Bc= 
queſt he holdeth her Dower from her wꝛong⸗ 
fully and ought in Conſcience to pield Dam= 
mages thcrefoze, And as to the default that 
thou aſſigneſt in her » that the took not her Ac= 
tion, that fo:ceth little, foz Actions need not 
but where the party will not doe that he ought 
to doe of right; and foz that he ought of right 
to have done » and did it not he can take no 
advantage. And then as to the Dammages 
befoze the Bequeſt» methinketh him alſo boun= 
den to pay them; foz then he was required to 
aſſign Dower . and refuſed » it appeareth that 
be never intended to pield Dower from the be⸗ 
ginning»> and ſo he is a W20ng=doer in his own 
Conſcience. And mozeover if the Husband 
die ſeiſed > the Law is ſuch , that if the Te⸗ 
nant refuſe to aſſign Dower when he is requi⸗ 
red Whercfoze the Moman bzingeth a Trit of 
Dower againſt him that in that caſe the 
Woman ſhall recover Dammages as well fox 
the time befoze the Requeſt as after: and 

| vet 
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pet he ought not in that caſe» after thine Opi⸗ 
nion, to have pielded any manner of Damma⸗ 
ges> if he had bin ready to aſſign Dower when 
it was demanded» as ſome thinketh here. 

Stud. The cauſe in the Caſe that thou haſt 
put is, fox that the Dtatute is general that 
the Demandant ſhall recover Dammages 
where the Hus band died ſciſed> and that Dta= 
tute hath bin alway conſtrued» that where the 
Tenant may not lap that he is and hath been 
ready alway to pield Dower» ec. that the De⸗ 
mandant ſhall recover Dammages from the 
death of her Hus band. But in that caſe there 
is no Law of the Realm that helpeth foz the 
Demandant neither Common Law noz Sta⸗ 
tute. And furthermoꝛe - though it might be 
p20ved by his Refuſal, that he never intended 
from the death of the Bus band to aſſign her 
Dower; vet that pꝛoveth not but that he had 
good right to take the P2ofits of her Third 
part fo: the time» as well as he had of his own 
two parts, till Bequeſt be made » as is afoze= 
ſaid : and ſo methinketh that» notwithſtanding 
the denial» he is not bound to pield Damma= 
ges in this caſe, but fox the time of the Res 
queſt . and not fo the time befoze. 

Doct. Foz this time Jam content with thy 
Reaſon, 


CHAP. XIV. 
C The twelfth Queſtion cf the Student. 


Stud. Man ſeiſed of certain Lands, know= 

7 A ing that another hath good Right 
and Title to them» levicth a Fine with Pꝛo⸗ 
: clama⸗ 
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clamation » to the intent he would extinct the 
Bight of the other man and the other man 
maketh no claim within the five years : 
whether may he that levied the Fine hold 
the Land in Conſcience » as he may doe by 
the Law z 

Doct. By this Queſtion it ſemeth that thou 
doſt agree » that if he that levied the Fine had 
no knowledge of the other man's Bight» that 
bis Right ſhould then be extinced by the Fine 
in Conſcience. 

Stud, Pea verily » foz thou didſt ſhew a rea⸗ 
ſonable cauſe why it ould be ſo in our firſt 
Dialogue in Latine, the 24. Chapter as 
there appeareth. But if he that levied a 
Fine » and that would extinct the Bight of a= 
nother > knew that the other had moze Bight 
then he⸗ then I doubt therein: fo2 J take thine 
Opinion in our firſt Dialogue to be under⸗ 
ſtood in Conſcience, where he that would ex= 
tin fozmer Rights by ſuch a Fine with Pꝛo⸗ 
clamation knoweth not of any fozmer Title 
but fox his moze ſuretp, if any ſuch fozmer 
Bight be» he taketh the remedy that is oꝛdain⸗ 
ed by the Law. 

Doct. tAhether voſt thou mean in this Caſs 
that thou putteſt now that he that hath Right 
knoweth of the Fine» wilfully letting the five 
pears paſs without Claim» oz that he knowe 
eth not any thing of the Fine; 

Stud. I pzap the let me know thine Opint⸗ 
on in both Caſes» and whether thou think that 
he that hath Right be barred in either of the 
{aid Caſes byCgnlcience-as he is by the Law- 


oz not. 
Dca. 
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Do. J will with good will hereafter ety 
ther my minde therein: but at this time J 
pꝛap thes give a little ſpating - and pꝛoced now 
ko: this time to ſome other ſtion. 


CHAP. XV. 
C The thirteenth Queſtion of the Student. 


Stud, Man ſeiſed of certain Lands in 10 
hath a Daughter which is his Heir 
apparent» the Daughter taketh an Yusband, 
and they have Iſſue, the Father dieth feiſed , 
andthe Þusband as ſoon as he heareth of his 
death goeth toward the Land to take poſſeſſi= 
on, and befoze he can come there: his Mike vi⸗ 
eth: whether ought he to habe the Land in 
Conſcience koꝛ term of his like as Tenant by 
thecurtefie> becauſe he hath done that in him 
was to have had poſleſſion in his Mike's life, 
ſo that he might have bin Tenant dy the cur⸗ 
teſle accoꝛding to the Law; oꝛ that he Hall nei⸗ 
ther have it by the Law no: Conſcience x - 
* Do&. Is it clearly holden in the Law that 
he all not be Tenant by the curteſle in this 
caſe> becaule he had not poſſeſſion in deed ? 
Stud. Pea verily aud pet upon 4 Polſeſſion 
in Law a edoman Hall have her Dower z but 
no man Hall be Tenant by the curteſle of Land 
without his eite have Poſſeſſion in dend. 
Do&. A man ſhall be Tenant by the curteſle 
of a Vent though his like die befo2e the dap of 
Freon Ve us deter the Viganee: 
K | die | nee. 
Stud. That is truth » fox old Gn 


and Maxime of the Law is that he hall be 
o: but of Land there is no Ma xime that ſer⸗ 
— him, but his cute have Poſleſſion in 
derd. 

Doct. Ind what is the reaſon that there is 
fuch a Maxime in the Lawof the Rent and 
of the Advowſon⸗ neither then of Land» when 
the Musband doth as much as in him is to 
have jon» and cannot 3 

Stud. Dome aſſign the reaſon to be» becauſe 
it ts impoſſible to have Poſſeſſion in deed of the 
Bent» oz of Idvowſon- befoze the dap of pai= 
ment of the Bent» oz befoze the Avoidance of 
the Pdyvowſon. 

Doct. Ind ſo it is impoſſible that he ſhould 
have Poſleſſion in deed of Land, if his Uite 
die ſo ſoon that he may not by poſſibilitie come 
tothe Land after his Father's death» and in 
her like, as the Caſe is, 

Stud. The Lad is ſuch- as J have ſhewed 
the befoze : and A take the very cauſe to be-foz 
that there is a Maxime ſerveth fo: the Rent 
and the Advowſon, and not foz the Lands, as 
I have ſaid defoze; and» as is ſaid in the 
8. Chapter of our firſt Dialogue, it is not al⸗ 
way neceſſaxy to aſſign a reaſon oꝛ t onſiderati⸗ 
— 17 Marimes of the Law of England 
- were firſt ozvained and admitted foz Waximes» 
bat it ſufficeth that they have bin alwap taken 
fox Law» and that they be neither contrary to 
the Law of Reaſon noz to the Law of God. 
asthis Maxime is not; and therefoze if the 
Husband in this caſe be not hol pen by Conſci⸗ 
ente, he cannot be holpen by the Law. 

Doct. Ind if the Law help him not- _— 

ence 


CHAPTER Vo #3 © 


174 DIALOGUE II, 
ſcience cannot heip him in this caſe: foz Cons 
ſcience muſt alway be grounded upon lome 
Laws; and it cannot in this Caſe be grounded 
upon the Law of Reaſon noz upon the Law 
of God, foz it is not directly by thoſe Laws 
that a man ſhall be Tenant by curteſie, but 
by the Cuſtome of the Realm; and therefoze 
if the Cuſtome help him not» he can nothing 
have in this caſe by Conſcience 3 foz Conſci⸗ 
ence never reſiſteth the Law of man» noz ad= 
d:ch nothing to it- but where the Law of man 
is in it ſelf direaly againſt the Law of Beaſon 
0: ciſe the Law of God» aud then pzoperly it 
cannot be called a Law but a Coꝛruption; oz 
where the general grounds of the Law of man 
wok in any particular cafe againſt the ſatd 
Laws, as it may doe, and pet the Law good» 
as it appearcth in divers places in our firſt Di⸗ 
alogue in Latin; oꝛ elſe where there is no Law 
of man p20ovided fo: him that hath Bight to a 
thing by the Law of Beaſon oz by the Law of 
God: and then ſometime there is remedy gi= 
ven to execute that in Conſcience as by a Sub- 
pena , but not in all caſes; foz ſometime it 
ſhall be referred to the Conſcience of the party» 
and upon this ground» (that is to ſay ) that 
when there is no Title given by the Common 
Law, that there is no Title by Conſcience. 
There be divers other Caſes» whereof I Hall 
put ſome foz an example. As if a Reverſſon 
be granted unto one- but there is no Yttozn= 
ment» 021f a new Bent be granted by 02d 
without Deed ; there is no remedy by Conſci⸗ 
ence - unleſs the ſaid Gzants were made upon 
conſideration of money» oz ſuch other. _ 
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in like wiſe where he that is ſeiſed of Lands 
in Fee-ſimple maketh a Mill thereof that 
(ill is void in Conſcience / becauſe the Gꝛound 
ſerveth not fo: him whereby the Tonlſctence 
Gonld take effect ⸗ that is to ſay» the Law. And 
if the Tenant make a Feoffment of the Land 
that he holdeth by p2iozity» and taketh Eſtate 
again» and dieth» (his Heir within age) the 
Lo of whom the Land was firſt holden by 
pꝛiozity ſhall have no remedy foz the body by 
Conſcience, foz the Law that firſt was with 
him is now againſt him» and therefoze Con= 
ſcience is altered in like wiſe as the Law al⸗ 
tereth. And divers and many Caſes like be 
in the Law, that were too long to rehearſe 
now. And thus methinketh that, if the 
Law be as thou ſapeſt, the Husband in this 


caſe hath neither Bight by the Law noz Con= 


lcience. 


CHAP. XVI. 
T The fourteenth Queſtion of the Student. 


St. Rent is granted to a man in Fe to 
perceive of two Acres of Land- and af= 
ter the Gꝛantoꝛ enfeoffeth the Grantee of one of 
the ſaid Acres: whether is the whole Went 
; — thereby in Conſcience. as it is in the 
aw z 
Do&. This Cale is ſomewhat uncertain:fox 
it appeareth not whether the Gꝛantoꝛ enfeoffed 
him on truſt» oz that he gave the Acre to 
him of his mere motion to the uſe of the 
ſaid Feoffee- oz elſe that the Feoffment was 
| W made 
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made upon a Bargain: and if it were but 
onely a Feoffment of truſt, then J think 
the whole Bent abideth in Conſcience» though 

it be extinged in the Law. And firſt, that it 
continueth in that caſe in Conſcience foz the 
part that the Gzantee hath to the uſe of the 
G:antoz» it is evident» foz he map not take 
the P2ofits of the Land» and it is againſt 
Conſcience that he Gould lee both. And 
in like wiſe it abideth in Conſcience foz the 1 
Acre that remaineth in the hands of the 1 
Gzantoz» though it be extind in the Law: 
koʒ there was a default in the Gꝛantoz that 
he would make the Feoffment to the Gzantee, 
as well as there was in the Gꝛante to take it; 
and it is no Conſcience that of his own de⸗ 
fault he ſhould take ſo great avail, to be diſ⸗ 
charged of the whole Bent, ſeeing that the Fe⸗ 
offment was made to his own ule. Andit the 
Fcoffment were made upon a Bargain and a 
Contract between them» then it is to ſee whe⸗ 
ther they remembꝛed the Rent in their Bar⸗ 
gain» oz that thep remembzed it not; and if 
they remembzed it in their Bargain and 
Contraa» then Conſcience muſt follow the 
Bargain: Ys thus» It they agreed that the 
S:ante ſhould have the Rent after the Poz- 
tion in the other Acre, then by Conſcience 
he ought to have it. though it beextinaed in 
the Law; and if they agreed that the whole 
Rent ſhould be extinct - and made their pꝛice 
% accozdiug » then it is extinct in Law and 
Conſcience; and if they clearly fozgot it-and 
made no mention of it z fo2 lack of cunning 
took the Law to be: that it ſhould continue 
the 
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the other Acre after the Pojtion- and made 
their paice accoꝛding - pondering onely the va⸗ 
ue of the Acre that was ſold» then methink= 
eth it doth continue in Conſcience after the 
Poztion ; andif the Feoffment were made to 
the ule of the G:ante- then it ſemeth the 
whole Rent is extind in Law and Conſci⸗ 
ence, 

Stud. Then take this to be the Taſe» that is 
to ſap» that the Fcoffment was made to the 
uſe of the Gꝛante. 

Dod. What is then thine opinion therein ' 

Stud. That the Rent Gould abide in Con⸗ 
ſcience after the Poꝛtion of the Acre rematn= 
ing in the hands of the Gꝛantoꝛ, notwithſtand⸗ 
ing it be extinct in the Law. 

Do&. Then ſhew me thine opinion in this 
that I Hall ask thee: Of what Law is it⸗ 
that Gzants of Rent and of ſuch other Po- 
fits out of Lands may be made- and that thep 

hall be good and effecual to the G:antes ? 
whether is it by the Law of Beaſon» og by 
the Law of God» oz by the Cuſtom and Law 
of the Realm; 

Stud. I think it is by the Law of Beaſon ; 
fo: by the ſame reaſon that a man may give 
away all his Lands» he map», as it ſa@meth>» 
give away the P:ofits therect᷑ . oꝛ grant a Rent 
out of the Land, if he will. 

Do. But then by what Law is it that « 
man map give away his Lands: J trow by 
none other Law but by the Cuſtome of the 
Realm; foz by Dtatute all Alienations and 
G:ants of Lands may be p2ohibitedz and 
then that Beaſon moves not that Gzants — 
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the P2ofits of Land oz of a Bent ſhould be 
good» becauſe he may alien the Land, if Alie⸗ 
nation of Land be by Cuſtome, and not by 
the Law of KBeaſon- as JI ſuppoſe it is» 
whereof J have touched ſomewhat in our firſt 
_ in Latin, the 19, Chapter. Ind al⸗ 
ſo if G:zants ſhould have their effect by the 


Law of Keaſon, then Beaſon would they 


ſhould be good by the onely woꝛd of the Sꝛan⸗ 
toꝛ⸗ as well as by his Deed ; and that is not 
ſo, foz without Deed the G:ant of Bent is 
void in Law: and ſo methinketh that Gzants 
have their effeas onely by the Law of the 
Realm. 

Stud. Admit it be {02 what meaneſt thou 
thereby ? 

Do&. I ſhall ſhew thee hereafter» as I (hall 
thew thee the cauſe whp think the Bent is 
extindt in Conſcience as well as in Law. And 
firſt, as Jtake it» the reaſon why it is extina 
in the Law is» becauſe the Rent by the firſt 
Gꝛant was going out of both Acres and was 
not-goiug part out of the one Acre and part 
out of the other» but the whole Bent was go⸗ 
ing out of both; and then when the G:ante 
of his own folly will take Eſtate in the one 
Acre, whereby that Acre is diſcharged» then 
the other Acre alſo muſt be diſcharged» unleſs 
it ſhould be appoztioned; and the Law will 
not that any Appoꝛtionment ſhould be in that 
caſe» but rather inſomuch as the party hath 
by bis own Act diſcharged the one Acre, the 
Law diſcharged alſo the other» rather then to 
luffer the other Acre to be charged» contrary to 
the fozm of the Gꝛant: fox this Rent ow 
net 
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nethall by the a of the partie; and» as J 
have heard» it is called A Rent againſt common 


* Right. tUhercfoze it is not favoured in the 


Law- as a Bent-ſervice is: and then me⸗ 
thinketh- that fozaſmuch as it is not ground= 
ed by the Law of Beaſon» that Gzants of 
Bent ould be made out of Land» but by Cu⸗ 
ſtome and Law of the Realm, as I have ſaid 
befoze> that ſo in like wiſe it remaineth to 
the Law and Cuſtome of the Bealm - 
to determine how long ſuch Rents ſhall 
continue. And when the Law judgeth ſuch 
Bent to be void» JA ſuppoſe that ſo doth 
Conſcience aiſo- except the Judgement of the 
Law be againſt the Law of Beaſon oz the 
Law of God» as it is not in this Caſe, Foz 
in this Caſe, he that taketh the Feoffment 
hath p2ofit by the Feoffment» and knoweth 
that he hath ſuch a Bent out of the Land- 
and that this Purchaſe ſhould extinct it- 
whereby it appeareth that he aſſenteth unto 
the Law» whereto he was not compelled» 
and that is his own ad and his own default 
ſo to doe» which ſhall extint his whole Rent 
as well in Conſcience as in Law. Burt if 
he have no pzofit of the Land» oz be ignozant 
that he hath ſuch a Bent out of the Land» 
which is called Ignorance of the deed, oz if he b 
ignozant that the Law would cxtint his 
whole Bent thcreby- which is called Ignorance 
of the Law, then methinketh it remaineth in 
Conſcience after the Poztion. 

Stud. Ignoꝛance of the Law oz of the deed 
helpeth not but in few caſes in the Law of 
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Doct. Ind therefoze it muſt be refozmed bp 
Conſcience, that is to ſay» by the Law of 
Keafon. Foz when the general Waxims of 
the Law be in any particular cales againſt 
the Law of Beaſon» as this Maxime fem<= 
eth to be / beeanſe it excepteth not them that be 
{axnozj#nt> though tt be an Ignozance invin= 
tiblez then doth tt not agree with the Law 
of Rea ſon. 

Stud Wethinbcth that Ignozance in this 
caſe heipeth little. Foz when a man buieth 
any Land- oz takcth it of the Gift of anp o⸗ 
ther⸗ he taketh it at his peril; ſo that if the 
Title be not good» Ignoꝛance cannot help> fo: 
the Buier muſt deware what he buteth: and 
fo in thts Cale, if the taking of an Acre ſhould 
extinct the whole Bent in Conſcience, if he 
were not ignoꝛant, fo methinketh it ſhould in 
like wiſe extinct it alſs» though he be ignozant 
of the Law oz of the deed; foz every man muſt 
be compelled to take notice of his own Title, 
and out of what Land his Rent is going) and 
fo methinketh Ignozance is but httle to be 
confidered in this Cafe. 


Gife df another, it is reaſon that he take it 
with the peril- though he be ignozant that an⸗ 
other hath right; fo: it were not landing with 
Beaſon that his Jgnozance ſhould extin& the 
Bight of another: but in this Cale there is 
no doubt of the Right of the Land, but all the 
doubt is how the Bent ſhall be oꝛdered in Cons 
ſcience it he that hath the Rent take part of the 
Land : and therein is great diverſity between 
him that is ignoꝛant in the Law; and him that 

: Ht knoweth 


Doct. It a man buy Land» oz taketh it of 
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knometh the Law, and knoweth well alſo 
that he hath a Bent out of the Land» and o= 
ther. Foz J putcaſs that he asked counſel of 
the Gꝛantoꝛ himſelf therein ⸗ and he- ſaying as 
he thought, told him that the taking of the one 
ere ſhould not extinct the Bent but koz the 
Poꝛtion . and lo he thinking the Law to be. took 
the other Acre of his Gift: is it not reaſon⸗ 
able in that caſe, that the Ignoꝛance ould 
ſave the Rent in Conſcience : 

Stud. pes, foz there the G:zantoz himleif is 
party to his Ignozance and in manner thc 
cauſe thereof, 

Doct. Ind methinketh all is one if any other 
had ſhewed him ſo⸗ oz if he asked no counſel at 
all; foz methinketh it ſufficeth in this caſe,that 
he be ignoꝛant of the Law: foz why x it is moze 
hard in this caſe to pzove the Bent chould be 
extinct in Conſcience» though he knew it ſhould 
beextine in the Law, then to p2ove that it 
continueth in Conſcience after the Poztion> i$ 
he be tgnozant ; and thou thy ſelf wert of the 
ſame Dpinion> as it appꝛareth in the begin= 
ning of this pꝛeſent Chapter. But if the Opi⸗ 
nion were true it would be hard to pꝛobe but 
that the ſaid general Maxime were wholly 
againſt Reaſon, and then it were void. But 
A have ſufficiently anſwcred thereto» as me 
lemeth, and that it is extin& in the Law 
andalſoin Conſcience» except Jgnozance help 
it to be appo:ztioned, Ind mozeover - foꝛaſmuch 
as Yppo:tionment is lufkered in the Law» 
where part of the Land deſcendeth to theG:an= 
tee> becauſe no default can be aſſigned in him; 
ſome think no default can be aſſigned in 
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him in Conſcience» when he is ignoꝛant of the 
Law oꝛ of the dd though ſuch Ignoꝛance do 
not excuſe in the Law of the Realm. 

Stud. Jam content with thy Opinton in 
this behalf at this time» 


CHAP. XVII. 
C The fifteenth Queſtion of the Student. 


Man granteth a Bent=charge out of 

two Acres of Land» and after the Gzan⸗ 
toz infeoffeth H.H. in one of the (aid two Acres 
to the uſe of the ſaid H. H. and of his Heirs, 
and after the ſaid H. Hart, intending to extinct 
all the Kent» cauſeth the ſaid Acre to be reco⸗ 
vered againſt him to his oon uſe in a Writ of 
Entrie in le Poſt, in the name of the Gzantee 
and of others, after the common courle, the 
Gꝛante not knowing of it and by foꝛce of the 
laid Recovery the other Demandants enter 
and die living the Gzante» ſo that the Gꝛan⸗ 


toz is ſeiſed of all vp the Durvivoz to the 


uſe of the ſaid H. H: whether is the ſaid Rent 
extinct in Conſcience in part» oz in all» oꝛ no 
part? 

Doct. J am in doubt of the Law in this 
Cale. | 

Stud. In what point; 

Doct. Whether the whole Rent be going out 
of the Acre that remaineth in the hands of 
the Gꝛantoz , becaule the Gꝛantee cometh 
to the Land by way of Recovery ; oz that 
it ſhall be extint in Law but after the Poꝛ⸗ 
tion, becauſe the Gꝛaute hath not the _ jo 
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his own uſe ; oz that the whole Rent ſhall be 


extinc in the Law. 


Stud. The Rent cannot be whole going out 
of the Acre that the Gzantoz hath : foz this 
Becovery is upon a feigned Title; and the 
Gꝛantoꝛ · becauſe he is ſtrange to it ſhall be well 
received to falſiſie it. But it the Recovery had 
been upon a true Tit le, then it had been as thou 
ſaiſt; if the Gꝛante recover the one Acre a= 
gainſt the Gzantoz upon a true Title, the 
Gzantoz ſhall pay the whole Rent out of the 
Land that remaineth in his hand. And as to 
the Uſe> it maketh no matter to the Gzantoz as 
to the Law in whom the Uſe be; foz the poſſeſ⸗ 
lon without the Uſe extinguitheth the whole 
Rent as agaiuſt him in the Law, as well as 
if the poſſeſſion and Uſe were both joyned toge= 
ther in the Gꝛante. 

Do&. Then methinketh that the ſaid Henry 
Harris bound in Conſcience to pay the Gzantee 
the Rent after the Poztion of that Acre that 
was recovered» foz it cannot ſtand with Con= 


' ſcience that he ſhould loſe his Bent, and have 


no P2ofits of Land. 

Stud. Then of whom (hall he have the other 
poꝛtion of his Bent ; 

Do&. Is the Law clear that the Acre that 
the Gꝛantoꝛ hath (hall be in this caſe diſchar⸗ 
ged in the Law z 

Stud. I take the Law ſo. 

Doct. And what in Conſcience } 

Stud. Ys againſt the Gzanto2»methinketh al⸗ 
ſo it is extina in Conſcience, fo the reaſon that 
thou haſt made in the 16. Chapter, Foꝛ it is 
all ong in Conſcience inthis caſe as _—_ 
the 
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* 

the Gzantoz» whether the Recovery were to the 
uſe of the Gꝛante 02 not > ſpectally ſæing that 
the G:antoz is not pzibp to the Becovery : foz 
the unity of polleſſion is the cauſe of Extin= 
guihment of the Rent againſt the Gzantoz 
both in Law and Conſcience» whereſoever the 
Ale be. But if the G:zantoz had been pxivp 
to the cauſe of Extinguiſchment⸗ as he was in 
the Caſe that J put in the laſt Chapter, where 
the Gzantoz enfeoffed the G2antee of one of 
the Acres to the ule of the Gꝛante; there it is 
not extinct in Conſcience in that Acre that re= 
mainerh in the hands of the G:antoz» though 
it be extincted in the Law. becauſe he was pꝛi⸗ 
by to the Extinguiſhment himſelf : but he is 
not ſo in this Cale, and therefoze it is extina 
againſt him in Law and Conſcience. And 
therekoꝛe methinketh that the Gzantes (hall in 
Conſcience have the whole Bent of the ſaid 
H. Hart, that cauſed the ſaid Becovery to be 
had in his name, fo: in him was all the de⸗ 
fault. But it is to be underſtood» that in all 
the Caſes whcre it is ſaid befoze in this Cha= 
pter > 02 in the Chapter next befoze » that the 
Bent is extinct in the Law and not in Con= 
ſcience⸗ that in ſuch caſe all the Remedies that 
the party might firſt have had foz the Bent at 
the Common Law by Diſtreſs» Aſuſe, 02 o⸗ 
therwile- are determined» andthe party that 
ought to have the Rent in Conſcience hall be 
dziven to ſue for his Remedy by Subpcena, 

Do&. Jam content with thy Conceit in this 
matter foz this time. 
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CHAP. XVIII. 
The ſixteenth Queſtion of the Student. 


Stud. Uillein is granted to a man fo: term 

Lot life, the Uillein purchaſeth 
Lands to him and to his Heirs» the Tenant 
foz term of life entereth: in this caſe by the 
Law he (hall en jop the Lands to him and to 
his Heirs ; whether (hall he doe ſo in like wiſe 
in Conſcience z 

Doct. Methinketh it firſt good to ſw whe= 
ther it may ſtand with Conſcience > that one 
man may claim another to be his Uillein- and 
that he may take from him his Lands and 
Goods and put his Body in Pꝛiſon if he will: 
it ſeemeth he loveth not his neighbour as him= 
ſrif that doth ſo to him. 

Stud. That Law hath bin ſo long uſed in 
this Realm and in other allo, and hath bin 
admitted ſo long in the Laws of this Bealm » 
and in divers other Laws aiſo- and hath been 
affirmed by Biſhops > Þbbots > Pꝛiozs, and 
many other men both Spiritual and Tempo⸗ 
ral, which have taken advantage by the (aid 
Law» and have ſciſed the Lands and Goods 
of their Milleins thereby and call it their 
right Inheritance ſo to doe; that I think it not 
good now to make a doubt ne to put it in ar= 
gument- whether it ſtand with Conſcience oz 
not: and therefo:e J pꝛap thee» admitting the 
Law in that behalf to ſtand in Conſcience , 
ſhew me thine Opinion in the Queſtion that 
I have made. 


Do. 
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Doct. Is the Law clear, that he that hath 
the Millein but onelp koꝛ term of life hall have 
the Lands that that Uillein purchaſeth in Fe 
to him and to his Heirs + 

Stud. Pea verily» I take it ſo. 

Doct. I ould have taken the Law otherwiſe: 
fox if a Seignioꝛie be granted to a man koꝛ term 
of like and the Tenant attourn» and after the 
Land ecſcheat» and the Tenant foz term of life 
entcreth-he ſhall have there none otherEſtate in 
the Land then he had in the Deigniozie : and 
methinketh that it ſhould be like Law in this 
Caſe» and that the Lozd ought to have in the 
Land but ſuchEſtate as he hath in the Miliein. 

Stud. The Caſes be not alike; Foz in the 
Caſe of the Eſcheat the Tenant koꝛ term of life 
of the Dcigniozic hath the Lands in the lieu of 
the Seigniozie that is to ſay» in the place of 
the Dcixniozic > and the Seignioꝛie is clearly 
exting : but in this Caſc he hath not the Land 
in the lieu of the Millein, fc2 he hall have the 
UVillein ſtill as he had befoze > but he hath the 
Lands as a P2ofit come by means of the UWil- 
lein which he ſhall have in like caſe as the 
Uillein had them, that is to ſay» of all Goods 
and Chattcls he ſhall have the whole Pꝛoper⸗ 
ty and at a Leaſe fo: term of pears he ſhall 
have the whole Term» and fo: term of life he 
tall have the ſame Eſtate the Loꝛd ſhall have 
in the Land during the life of the Willein> and 
of Land in Fee-flmple and of an Eſtate⸗tail 
that the Willein hath» the Loꝛd (Hall have the 
whole Fe-fimple, although he had the Uil= 
lein but oncly foz term of pears » ſo that he en= 
ter oz ſeiſe according to the Law bekoze = 
Uit= 
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Uillein alten, oz elſe he (hail have nothing. 

Doct. Uerily» and it the Law be (o» J think 
Conſcience follow:th the Law therein. Foz 
admitting that a man may with Conſcience 
habe another man to be his Uillein> the judg= 
ment of the Law in this caſe (as to deter⸗ 
mine what Eſtate the Lozd hath in the Land 
by his Entry) is neither againſt the Law of 
Reaſon noz againſt the Law of God, and 
thcrefoze Conſcience maſt follow the Law of 
the Realm. But J pzayp thee let me make a 
little digreſſion» to hear thine Opinion in a= 
nother Caſe ſomewhat pertaining to the Que⸗ 
ſtion⸗ and it is this: It an Executo: have a 
Uillein that his Teſtatoz had foz term of 
pears » and he purchaſeth Lands in Fe, and 
the Executoz entreth into the Land, what E= 
ſtate hath he by his Entry 

Stud. Þ Fee-lmple> but that (hall be to the 
behoof of the Teſtatoꝛ . and ſhall be an Aſſets 
in his hands. 

Do&. Well then» I am content with thy con= 
ceit at this time in this Caſe, and J p:ay the 
p20c&d tv another Queſtion. 

Stud. Fozaſmuch as it appeareth in this 
Caſe, and in ſome other befoze> that the knows 
ledge of the Law of England is right neceſſary 
fo: the good ozdering of the Conſcience; J 
would hear thine Opinion, if a man miſtake 
the Law» what danger it is in Conſcience foz 
the miſtaking of it. 

Do&. I p:ay the put ſome caſe in certain 
thereof that thou doubteſt in · and J will with 
good will ſhew the my minde therein» oz elle 
it will be ſomewhat long 03 it can be — 
dec ta⸗ 
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declared» and J would not be tedious in this 
witing. 


CHAP, XIX. 
The ſeventeenth Queſtion of the Student. 


Stud. Man hath a Uillein foz term of 
like, the Wllcin purchaſeth Lands 
in Fe, as in the Caſe of the laſt Chapter » 
and the Tenant foz term of life cntreth» and 
after the Millein dieth⸗ he in the Beberfton 
pretending that the [Tenant koz term of life 
bath nothing in the Land» but foz term of like 
of the Uillein > asketh Counſel of one that 
ſheweth him that he hath good Bight to the 
Land and that ye may lawfully enter and 
though that Counſel he in the Beverſion en⸗ 
treth-by reaſon of the which Entry greatDuits 
and Expences foliow in the Law» to the great 
hurt of both parties: what danger is this to 
him that gave the Counſel x | 
Do&. cahether meaneſt- thou that he that 
gave the Counſel gave it willingly againſt the 
Law» oz that he was ignoꝛant of the Law z | 
Stud. That he was ignoꝛant of the Law: 
fo: if he knew the Law, and gave Counſel to 
the contrary» I think him bound to Reſfituti= 
on, both to him againſt whom he gave the 
Counſel, and alſo to his Client» (if he would 
not have ſued but fo: his Counſel) of all that 
they be damnifled by it. 
Doct. Then will I pet farther ask the this 
Nueſtion - tAhether he of whom he asketh 
Counſel gave himſelf to Learning, = ” 
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habe knowledge of the Law after his ca⸗ 
pacitp; vz that he took upon him to give 
Counlel and took no ſtudy competent to 
have Learning: foz if he did ſo⸗ J think he be 
bounden in Conſcience to Beſtitution of all the 
Coſts and Dammages that he ſuſtained to 
whom he gave Counſel» if he would not have 
ſued but thꝛough his Counſel > and alſo to the 
other party. But if a man that hath taken 
ſufficient ſtudp in the Law miſtake the Law 
in ſome Point that is hard to come to the 
knowledge of» he is not bounden to ſuch Reſti= 
tution» foz he hath done that in him is: but 
if ſuch a man knowing the Law give Counſel 
againſt the Law, he is bound in Conſcience 
to Reſtitution of Coſts and Dammages» (as 
thou haſt ſaid befozc) and alſo to make amends 
foz the Untruth. 

Stud. What ik he ask Counſel of one that 
he knoweth is not learned and he giveth him 
Counſel in this caſe to enter » by fozce whereof 
heentreth 3 

Doct. Then be thep both bound in Conſci⸗ 
ence to Reſtitution ; that is to ſay>the party-if 
he be ſufficient» and elſe the Counſelloꝛ, becauſe 
he aſſented and gave Counſel to the wꝛong. 

Stud. But what is the Counſelloz in that 
caſe bounden ro him that he gave Counſel to: 

Doct. To nothing: Foz there was as much 
default in him that asked the Counſel as in 
him that gave it; foz he asked Counſcl of him 
that he knew was ignozant: and in the other 
was default fo: the pꝛeſumption that he would 
take upon him to give Counſel in that he was 
ignoꝛant. — 

cud. 
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Stud. But what if he that gave the Coun= 

ſel knew not but that he that asked it had truſt 

in him» that he could and would give him good 

Counſel» and that he asked Counſel foz to oꝛ⸗ 

der well his Conſcience , howbcit that the 
truth was that he could not ſo doe ? 

Do&. Then is he that gave the Counſel 
bounden to offer to the other Amends» but pet 
the other may not take it in Conſcience. 

Stud. That were ſomewhat perillous ; fox 
haply he would take it, though he have no right 
to it . except the wo2ld be well amended. | 

Do&. What thinkeſt thou in that Þmend= 
ment 2 

Stud. I truſt every man will doe now in this 
woꝛld as they would be done to- ſpeak as they 
think · reſtoꝛe where they have done wꝛong⸗ re= 
fuſe money» if they have no right to it» though 
it be off:red them doe that they ought to doe 
by Conſcience, and though that they cannot 
be compelled to' it by no Law; and that none 
will give Counſel but that they ſhall think to 
be accozding to Conſcience» and if they do, to 
doe what they can to refozm it - and not to in⸗ ti 
termit themlelves- with ſuch matters as they 
be ignozant in> but in ſuch caſes to ſent! them 
that ask the Counſel to other that they (hall 
t hink be mozecunning then they are. 

Doct. It were very well ik it were as thou 
haſt ſaid, but» the moze pitie» it is not alwayp 
ſo; and eſpecially there ts great default in 
givers of Counſel : fox ſome » foz their own 
lucre and pꝛoit . give Counſel to comfozt other 
to ſue that they know have no right» but 'J 
truſt there be but few of them; and ſome foz 
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weld, fome foz ta vout . ſome fox malice» and 
ſome upon. confideratrons > and to habe as 
much done foz them another time to hide the 
truth. And ſome take upon them to give 
Counſel in that they be ignoꝛant in: and yer 
when they know the truth» will not withdzaw 
that they have mildone - foz they think it 
ſhould be greatly to their rebuke; and ſuch 
perſons follow not this counſel, that ſaith⸗That 
we have unadviſedly done, let us with good advice 
revoke 2gain. 

Stud. And if a man give Counſel in this 
Realm akter as his Learning and Conſcience 
giveth him and regardeth the Laws of the 
Bealm ; giveth he good Counſel z 

Do&. I the Law of the Realm be not in 
that caſe againſt the Law of God, no: againſt 
the Law of Beaſon» he giveth good Counſel : 
Fozevery man is bound to follow the Law of 
the Countrey where he is, ſo it be not againſt 
the faid Laws; and fo may the Caſes be, 
that he may bind himſelf to Beſtitutton. 

Stud. At this time I will no farther trouble 
thee in this Queſtion. | 


CHAP. XX, 
C The eighteenth Queſtion of the Student. 


a man of his meer motion give Lands 
o H. Hart and to his Heirs by Inden⸗ 
ture: upon a Condition, that he. ſhall pears 
ly at a certain day pay to John ar Stile our 
of the ſame Land —_— Rent» and ik he 

| do 
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do not > that then it ſhall be lawfull to the td 
Jo. ar Stile to enter, ec. if the Bent in this caſe 
be not payed to John at Stile, whether may 
the ſaid John at Stile enter into the Lands by 
Conſcience» though he may not enter by the 
Law 3 

Dog. May he not enter in this caſe by the 
Law fith the wozds of the Indenture be that 
he ſhall enter ? 

Stud. No verily; fox there is an ancient 
Maxime in the Law that no man Hall take 
advantage in a Condition, but he that is par⸗ 
ty 03 pub to the Condition; and this man is 
not party noz pzivy- wherefoze he ſhall have no 
advantage of it, 

Do. Though he can have no advantage of 
it as partie» yet becauſe it appeareth evidently 
that the Intent of the Giver was, that if he 
werte not payed of the ment, that he ſhould 
habe the Land: it ſemeth that in Conſcience 
he ought to have it / though he caunat have it 
by the Law. | 

Stud. In many caſes the intent of the party 
is Void to all intents > if it be not grounded ac⸗ 
co:ding to the Law: Ind therefoze if a man 
make a Leaſe to another foz term of lite, and 
after of his mer motion he confirmeth his E⸗ 
ſtate foz term of lite to remain after his death 
to another and to his Hetrs ; in this caſe that 
Bemainder is void in Law and Conſcience : 
foz by the Tam there can no Bemainder de⸗ 
pend upon no Eftatse» but that the ſame Eſtate 
beginneth at the ſame time that the Kemain= 
der doth; and in this caſe the Eſtate began be⸗ 
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ſtate noz gave him no new Eſtate. But it a 
Leaſe be made to a man foz term ot another 
man's lite, and after the Jeſſoz onely-of his 
meer motion confirmeth the Land to the Le(= 
le foz term of his own lite, the Bemainder o⸗ 
ver in Fe; this is a good Bemaindex; in the 
Law and Conſcience, And ſv methinketh the 
Intent of the partie ſhall not be regarded in 
this caſe. 

Do. And in the firſt Caſe that thou halt 
put- methinketh though it paſs not by wapof 
Gant of that, yet ſhall it pals as by the way of 
Remainver of the Beverſion; foz every Ded 
tall be taken moſt Grong againſt the G1an= 
to2> and the taking of the Deed in this caſe 
is an Yttoznment in it (gif. 

Stud. That cannot be, £02 he in the Be⸗ 
mainder ts not party to che Ded, and there= 
foe it cannot be taken by the wap of Gant of 
the Beverfion ; foz no Gtzant can be made but 
to him that is partie to the Deed» except it be 
by way of Remainder. Ind therefoze if a man 
make: a Leaſe foz term of life» and after the 
Leſfoz grant to a Stranger that the. Tenant 
foz term of lite hall have the Land to him any 
to his Yeirs» that Gut is void: if it be made 


n onely; of his mer motion. without Becom= 


pence. And in like wiſe if a man make a 
Leaſe faz term of life and after graut the 
Reverſion to one for term ok life, the Be= 
mainder over in Fee and the Tenant at= 
turneth to him that hath the Eſtate fox term 
of life onely, intending that he onely ſhould 
have advantage of the Gant; his Jn= 
tent is void, and both ſhall take avdban= 
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tage thereof-and the Attoꝛnment ſhall be taken 
good» accoꝛding to the Gzant, And lo in this 
Caſe» though the Feoffoz intended that if the 
Bent were not payed» that the Dtranger 
ſhould enter; pet becauſe the Law giveth him 
no Enrrie in that caſe» that Intent is Void, 
and the ſame Dtranger ſhall neither enter into 
the Land by Law noz Conſcience, - 

Doct. What ſhall then be done with that 
Land, as thou thinkeſt, after the Condition 


bzoken 2 

Stud. I think that the Feoffoz in this caſe 
may lawfully re enter; foz when the Feof- 
ment was made upon Condition that the Fe- 
offee would pay a Rent to a Stranger - in thoſe 
woꝛds is concluded in the Law» that if the 
Bent were not paid to the Dtranger-» that the 
Feoffoz ould re enter: foz thoſe woꝛds, upon 
Condition, 4mply ſo much in the Law» though 
it be not expꝛeſſed. And then when the Fe- 
offo2 went farther, and ſaid that if the Rent 
were not paid» that the Dtranger ſhould enter) 
thoſe: woꝛds were void in the Law; and ſo 
the effect ot the Deed (ood upon the firſt woꝛds 
whereby the Feoffoz may re⸗ enter in Law and 
Conſctence: but if the firſt wos had not 
bin couvitional» I would have holden it the 
greater doubt. | 

Doct. I pray the put the Caſe thereof in 
certain with ſuch woꝛds as be not conditional, 
that J may the better perceivs what thou 
meaneſt therein. 
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CHAP. XXI. 
The nineteenth Queſtion of the Student. 


Wan maketh a Feoffment by Deed in⸗ 

dented» and by the ſame Deed it is a= 
greed- that the Feoffee (hall pay to A. B. and 
to his Heirs a certain Bent yearly at certain 
days» and that if he pay not the Bent» then 
it is agreed that A. B. oz his Heirs all enter 
into the Land, and after the Feoffee papeth 
not the Rent: then the Mueſtion is> who 
BER in Conſcience to have this Land and 

ent. 

Doct. Ere we argue what Conſcience will 

— us know firſt what the Law will there- 
n. 

Stud. I think that by the Law neither the 
Feoffoz ne pet the ſaid A. B. (hall never enter 
into the Land in this caſe foz non-payment 
of the Rent, foz there is no Re⸗entrie in this 
caſe given to the Feoffoz foz not payment ot 
the Bent» as there is in the Caſe next befoze- 
and the Entrie that is given to the ſaid A. B. 
foz not payment thereof is void in the Law» 
becauſe he is eſtrange to the Deed» as it ap= 
peareth alſo in the next Chapter befoze, Ind 
therefoze methinketh that the greateſt doubt 
in this Caſe is» toſe to what Uſe this Feoff= 
ment ſhall. be taken. 

Do&. There appeareth in this Caſe» as 
thou haſt put it- no conſideration ne recom- 
pencs given to the Feoffoz» whereupon any 
Ale may be dertved: and if the Caſe be ſo 
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indeed» and that the Feoffoz declared never his 
minde therein · to-what- Wſe ſhall it then be 
taken 2 

Stud. I think it ſhalt be taken to be to the 
Uſe of the Feoffee> as long as he papeth the 
Meut : for there is ud reaſon why the Feoſtæ 
Gauid be buſted with payment of the Went, 
ha bing nothing foz his labour: ne it map not 


convemiently be taken that the Intent of the 


Feoffoz was ſo, except he expzeſſed it; and 
then it muſt be taken that he intended to re⸗ 
compenſe the Feoffes foz the buſineſs that he 
ſhould have in the payment over- and by the 
wozds following his Intent appearcth to be 
{o- as methinketh ; foz if the Bent were not 
payep>he would that A. B. Mould enter : and ſo it 
ſemeth he intended not to have any Uſe him⸗ 
ſelf. And thus» me ſeemeth⸗ this Caſe ſhould 
vary from the common caſe of Uſcs ; that is 
toſay» I a man ſeiſed of Land make a Fe⸗ 
offment thereof> and it appeareth not to what 
Uſe the Feoffment was made, ne it is not up⸗ 
on any Bargain oz other Recompence then it 
tall be taken to be to the Uſe of the Feoffoz ; 
except the contrary can be pzoved by ſome 
Bargain» oz other like» 02 that his Intent at 
the time of the Delivery of ſeiſin was expꝛeſ⸗ 
{ed that it ſhould be to the Uſe of the Feoffee 
oz of ſome other; and then it ſhali go accom- 
ing to his Intent: but in this Caſe me⸗ 
thinkcth it (hall be taken that his Intent was; 
that it ſhould firſt be to the uſe of the Feoſte, 
fo: the cauſe befoze rehearſcd» except the con⸗ 
trarv can be p2oved; and ſo that knowlevge 
of the Intent of the Feoffo: is the greateſt cer- 
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tatuty fo; knowledge ot the Uſe in this Caſe» 
as me ſameth. But when the Feoffoz goeth 
farther» and ſaith that if the Bent be not paid» 
that then the (aid A. B. Gould enter into the 
Land; then it appeareth that his Intent was» 
that the Kent ſhould ceaſe and that A.B.hould 
enter into the Land: and though he may not 
by thoſe woꝛds enter into the Land after the 


+ Bules of the Law, and to have Free-hold» 
ret thole woꝛds ſeem to be ſuffictent to p2ove 


that the Intent of the Feoffoz tas» that he 
ould have the Uſe of the Land: foz ith he 
had the Rent to his own Uſe and not to the 
Uſe of the Feoffoz ; ſo it ſeemeth he ſhall have 
the Uſe of the Land that is aſſigned to him fv2 
the paiment of the Bent. 

Doct. But I am ſomewhat in doubt twhe= 
ther he had the Rent to his own Uſe : foz the 
Intent of the Feoffoz might be that he ſhould 


par the Rent foz him to ſome other - oz ſome o⸗ 


ther Ule might be appointed thereof by the 


eoffoz, 
Stud. It ſuch an Intent can be pꝛobed, then 
the Intent muſt be obſerved : but we be in 
this caſe to wit to what Uſe it ſhall be taken» 
if the Intent of the Feoffoz cannot be pꝛobed; 
and then methinketh it cannot be otherwiſe 
taken» but it Hall be to the Uſe of him to 
whom it chould be paid. Foz though it be 
called a Rent, pet it is no Rent in Law; ne in 
the Law he (hall never have remedy fo: it, 
though it were aſſigned to him and to his 
Heirs without Condition» neither by Di- 
ſtreſs, by Aſfiſe, by Ulrit of Punuitie> noz 
otherwilez; but he 11 be dziven to ſue 
+ in 
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in the Chancerie foz his remedie : and then 
when he ſueth in the Chancerie, . he mult ſur= 
mile that he ought to have it by Conſcience 
and that he can have no remedy foz it in the 
Law. And then th he hath no remedy to 
come to it but by the way of Conſcience» it 
ſemeth it hall be taken that when he hath 
recovered tt > that he ought to habe it in 
Conſcience, and that to his own Uſe» with⸗ 
out the contrary can be pzoved : and it the 
contrary can be p2oved> and that the Intent 
of the Feoffoz was / that he ould diſpole it fo: 
him as he ſhould appoint» then hath he the 
Rent in Uſe to another Ale, and ſo one Ule 
Gould be depending upon another Uſe» which 
is ſel dome ſeen, and ſhall not be intended till it 
be pꝛobed: and ſo, (ith no ſuch matter is 
here expꝛeſſed, methinketh the Rent ſhall be 
taken to be to the Uſe of him that it is 
paid to- and the Land in like wiſe that is 
appointed to him foz not payment of the 
ſard Rent ſhall be alſo to his Uſe. How 
thinkeſt thou » will Conſcience ſerve there⸗ 
in 2 

Dod. I think that as thou takeſt the 
Law nom- that Conſcience (in this Caſe) 
and the Law be all one: foz the Law ſear⸗ 
cheth the ſame thing in this Caſe ts know 
the Caſe that Conſcience doth » that is to 
ſay» the Intent of the Feoffoz. And there⸗ 
foze J would move thee farther in one 

thing. 

Stud. That is that z 

DoR. That flth the Intent of the Feoffoz ſhall 
pe lo much regarded in this Gaſe-why it ought 
| not 
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not alſo to be as much regarded in the Caſe 
that is in the laſt Chapter next befoze this 
where the woꝛds be conditional, and give the 
Feofo: a title to re-enter, Foz methinketh, 
that though the Feoffoz may in that caſe re= 
enter foz the Condition bzoken, that yet after 
this Entry he ſhall be ſciled of the Land after 
his Entry to the Uſe of him to whom the 
Land was aſſigned by the ſaid Jndenture foz 
lack of paiment of the Rent becauſc the Yn= 
tent of the Feoffoz ſhall be taken to be ſo in 
that caſe as well as in this. Ind A pꝛay thee 
let me know thy minde > what diverſity thou 
putteſt between them. 

Stud. Thou dꝛibeſt me now to a narrow di⸗ 
berſitie> but pet J will anſwer thee therein ag 
well as J can, 

Doct. But firſt» ere thou ſhew me that di⸗ 
verſity» I pzay thee ſhew me how Uſes began» 
and why fo much Land hath ben put in Uſe 
in this Realm as hath been. 

Stud. I will with good will ſay as methink⸗ 
eth therein. 


CHAP, XXII. 


Ho Uſes of Land firſt begar, and by hat 
Law, and the cauſe why ſo much Land 
is put in Uſe. 


Ses were re ſer ved by a ſecondary conclu⸗ 

lon of the Law of Reaſon in this man⸗ 

ner: hen the gencral Cuſtome of PDꝛopertp⸗ 
whereby every man knew his own good from 
his neighboz's was brought in ameng the 
peo 
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people it followed of reaſon» that ſuch Lands 
and Goods as a man had ought not to be taken 
from him but by his Allent oz by 02der of a 
Law: and thenſith it is ſo» that every man 
that hath Lands hath thereby two things in 
him that is to ſay» the Poſſeſſion of the Land, 
which after the Law of England is called the 
Frank-tenement oz the Fre=hold- and the o- 
ther is authozitie to take thereby the Pꝛolits of 
the Land; wherefoze it followeth » that he 
that hath Land» and intendeth to give onely 
the Poſſeſſion and Fre=hold thereof to ano= 
ther · and to keep the Pꝛolits to himſeit᷑ - ought 
in Reaſon and Conſcience to have the Pzofits - 
ſeing there is no Law made to pꝛohibit, but 
that in Conſcience ſuch Reſervation may be 
made. And lo when a man maketh a Feoff⸗ 
ment to another and tntendeth that he himſelf 
hall t ke the Pzofits; then the Feoffee is ſaid 
{ciſed to his Uſe that ſo infeoffed him» that is 
to ſay, to the Uſe that he (hall have the Poſ= 
ſeſſion and Free=hold thereof as in the Law) 
to the intent that the Feoffoz ſhall take the 
P2ofits. And under this manner» as I ſup⸗ 
pole, Uſes of Land firit began, 

Doct. It ſæmeth that the Relerbing of ſuch 
Uſe is pꝛohibited by the Law. But if a man 
make a Feoffment and reſcrve the P2ofits- oz 
any part of the Pꝛoſit, as the Gꝛals Wood» 
oꝛ ſuch other; that Beſervation is void in the 
Law : and methinketh it is all one to ſap⸗that 
the Law judgeth ſuch a thing» if it be done to 
be void . and that the Law pꝛohibiteth that the 
thing (hall not be done. 

Stud. Truth it is that ſuch A * 
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void in the Law / as thou ſaiſt: and that is by 
tea ſon of a Maxime in the Law» that willeth 
that ſuch Reſervation of part of the ſame thing 
hall be judged void in the Law. But yet the 
Law doth not pzohibit that no ſuch Reſerva⸗ 
tion (hall be made, but if it be made it judgeth 
of what effect it hall be > that is to ſay , that 
it hall be void; and lo he that maketh ſuch 
Reſervation vffendeth no Law thereby - ne 
bieaketh no Law thereby, and therefo:ze the 
Keſervatiouin Conſcience is good. But if it 
were pꝛohibit by Statute that no man ſhould 
make ſuch Reſervation» ne that no Feoffment 
of truſt Would be made» but that all the Feoff= 
ments ſhould be to the Uſe of him to whom 
Polleſſjon of the Land is given; then the Re⸗ 
ſervation of {ſuch Uſes againſt the Statute 
ſhould be void, becauſe it were againſt the 
Law: and pet ſuch a Statute ſhould not be 
a Dtatute againſt Beaſon» becauſe ſuch U= 
ſes were firſt grounded and reſerved by the 


Law of Reaſon; but it ſhould pzevent the 


Law of Beaſon » and Gould put away the 
confideration whereupon the Law of Reaſon 
was grounded befoze the Dtatute made. And 
then to the other Queſtion / that is to ſap» why 
ſo much Land hath been put in Uſe> it will be 
ſomewhat long and peradventure to ſome te⸗ 
dious> to ſhew all the cauſcs particularly : but 
the bery cauſe whp the Uſe remained to the 
Feoffoz> not withſtanding his own Feofment 
02 Fine» and ſometime not withſtanding a Re⸗ 
covery againſt him» is all upon one conſidera⸗ 
tion after the cauſe and intent of the Gift » 
Fine, oz Recovery» as is afozeſaid. 4 
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Do&. Though reaſon map ſerve that upon a 
Feoffment a Uſe may be reſerved to the Feoks 
foz by the Intent of the Fcoffoz againſt the 
fozm of his Gift» as thou haſt ſaid befoze ; pet 
I marvel much how an Uſe may be reſerved 
againſt a Fine» that is one of the higheſt Be= 
cozds that is in the Law, and is taken in 
the Law of ſo high effect, that it (ould make 
an end of all Strikes, oz againſt a Becoverp, 
that is oꝛdained in the Law fo: them that be 
w2onged to recover their Bight by. And me⸗ 
thinketh » that great inconvenience and hurt 
may fgllow- when ſuch Recoꝛds may ſo light= 
ly be avoided by a ſecret Intent oz Uſe of the 
parties, and by a nude and bare Þverment and 
matter in deed» and ſpecially fith ſuch a matter 
in deed may be alledged that is not true» where= 
by map riſe great ſtrife between the parties » 
and great Confuſſon and uncertainty in the 
Law. But, nevertheleſs > ith our intent 
is not at this time to treat of that matter » 
A pꝛap the touch ſo:tly ſome of the cauſes 
why there hath been ſo many perſons put in 
eſtate of Lands to the Uſe of others as there 
hath been; foz» as J hear ſap» few men be ſole 
ſeiſed of their own Land. 

Stud. There hath been many cauſes thereof 
of the which ſome be put away by divers Dta= 
tutes, and ſome remain pet. Therefoze thou 
ſhalt underſtand ⸗ that ſome have put their Land 
in Fcoffment ſecretly» to the intent that they 
that have Right to the Land (ould not know 
againſt whom to bzing their Þtion»- and that 
is ſomewhat remedied by divers Dtatutes that 
give Vctions againſt Pernozs and Takers 7 
8 the 
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the Pzofits. And ſometime ſuch Fcoffments 
of truſt have bin made to have Maintenance 
and bearing ef their Feoffees > which perad= 
venture were great Lozds oz Rulers in the 
Countrie : and thercfoze to put away ſuch 
Maintenance, treble Dammages be given by 
Dtatutre againſt them that make ſuch Feoff= 
ments foz Maintenance. And lometime they 
were made to the Bſe of Moztmain which 
might then be made without Fozfeiture » 
though it were pꝛohibited that the Fre=hold 
might not be given in Woztmain : but that 
is put awap by the Dtatute of R. 2. And 
ſometime they were made to defraud the Loꝛds 
of dards. Reliefs Herriots-and of the Lands 
of their Milleins: but thoſe Points be put a= 
way by divers Dtatutes made in the time of 
King H. the 7. Dometime they were made to 
avboiy Executions upon Dtatute=-Dtaple » 
Deratute=Werchant» and Recogniſance: and 
remedp ts p2ovided foꝛ that, that a man ſhall 
have Execution of all ſuch Lands as any per⸗ 
ſon is ſeiſed of to the Uſe of him that is 
ſo bound at the time of Execution ſued . in 
the 19. pear of H. 7. And pet remain Feoff- 
ments» Fines and Becovertes in uſe of many 
other cauſes, in manner as many as there did 
befoze the ſaid Eſtatute. Ind one cauſe whp 
they be pet thus uſedis- to put away Tenan= 
tie by the curteſie and Titles of Dower. - A= 
nother cauſe is, fo: that Lands in Uſe hall 
not be put in Execution upon a Dtatute-Dta= 
ple > Dtatute-Werchant noz Recogniſance- 
but ſuch as be in the hands of the Recogniſoz 
at the time of the Execution ſued. And —_ 
time 
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time Lands be put in Uſe» that they Hould not 
be put in Execution upon a (Urit of Extendi fa- 
cias ad valentiam. And ſometime ſuch Ales be 
mad?e- that he to whole Uſe» gc. may declare 
his will thercon : and ſometime koi ſurety of 
divers Cov:nants in Indentures of Marri⸗ 
age and other Bargains, And theſe two laſt 
articles be the chief and pꝛincipal cauſe thy ſo 
much Land is put in Uſe. Allo Lands in Uſe 
be not Aſſets neither in a Formedon , 1162 in an 
Action of Debt againſt the Heir: ne they ſhall 
not be put in Execution dy an Elegit ſued upon 
a Recovery» as ſome men ſay. And thele be 
the very chick cauſes - as J now remember » 
why ſo much Land ſtandeth in Uſe as there 
doth : and all the ſaid Uſes be reſeyded dy the 
Intent of the parties unverſtood 92 agred be= 
twen them» and that many times diredtly a= 
gainſt the words of the Feoffment' - Fine» oz 
Becovery ; and that is done by the Law of 
Reaſon» as is a koze ſaid. 

Doct. May net a Uſe be alligned to a 
Stranger as well as ro de reſtrved to the 
Feoffo2+ if the Feoffoz ſo appointed it upon 
his Feoffment 2 

Stud. pes, as well > and in like wiſe to the 
Feoffee> and that upon a free Gift» without a⸗ 
wy 3 02: Resompence⸗ if the Feoffoz ſo 

K. 

Doct. Mhat if no Feoffment be made dut 
that a man grant to his Feoffee - that from 
hencekoꝛth he ſhall ſtand ſeiſed to his own Uſe 3 
is not that Uſe changed, though there be no 
Becompence 3 

Stud. FJ think pes, foz there was an _ 
elle 
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elſe befoze the Gift which he may as lawfullp 
gibe away» as he might the Land if he had it 
in Poſſeſſion. ' 

Dect. And what if a man, being ſeiſed of 
Land in Fe, grant to another of his mer mo= 
tion, without Bargain oz Becompence, that 
he from thencefo:zth ſhall be ſeiſed to the Uſe 
of the other x is not that Gzant good 

Stud. I ſuppoſe that it is not good; foz> as 
I take the Law- a man cannot commence an 
Uſe but by Livery of ſeilin- oz upon a Bar= 
gain oz ſome other Becompence. 

Doct. I hold me contented with that thou 
haſt ſaid in this Chapter foz this time; and I 
pay the hew me what viverſity thou putteſt 
bet wen thole two Caſes that thou haſt befoze 
rehearſed in the 20. Chapter and in the 21. 

Chapter of this pꝛeſent Book. 

Stud. J will with good will. 


C HAP. XXIII. 


The diverſitie between two Caſes hereafter fol- 
lowing, whereof one is put in the 20. Chapter, 
and the other in the 21. Chapter of this 
preſent Book. 


E firſt Caſe of the ſaid two Caſes is 
this. Þ man maketh a Feoffment by 
Ded. indented > upon a Condition that the 
Feoffee all pay certain Bent yearly to a 
s Ec. and if he pay it not > that it 

all be lawfull to the Stranger to enter into 
the Land. In this Caſe» A ſaid befoze in the 
20. Chapter, that the Stranger might not 
enter⸗ 
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entcr> becauſe that he was not pꝛiby unto the 
Condition. But J ſaid» that in that Caſe the 


Feoffoz might lawfully re⸗enꝛer by the firſt. 


wozds of the Judenture> becauſe they imply 
a Condition in the Law, and that the other 
0zds > that is to ſay » that the Stranger 
Hould enter be void in Law and Conſcience, 
And therefoze J ſaid farther » that when the 
Fcoffoz had re entred / that he was ſeiled of the 
Land to his own Uſe» and not to the Uſe of 
the Stranger though his Intent at the ma⸗ 
king of the Feoffment were, that the Dtran= 
ger after his Entry ſhould have had the Land 
to his own Uſe, if he might have entred by 
the Law. And thecauſe why J think that 
the Feoffoz was ſeiſed in that caſe to his own 
Uſe I ſhall ſhe w theo afterward, The ſecond 
Caſe is this A man maketh a Feoffment in 
Fe» and it is agr&d upon the Feoffment- that 
the Feoffo: ſhall pay a ypcarly Bent to a 
Stranger; and if he pay it not that then 
the Stranger ſhall enter into the Land. In 
this Caſe A ſaid, as it appeareth in the ſat 
xxi · Chapter» that if the Feoffez paid not the 
Bent, that the Stranger ſhould have the Uſe 
of the Land» though he may not by the rules 
of the Law enter into the Land. And the di- 
verſity betwxn the Caſes methinketh to be 
this. Jn the firſt Cale it appeareth, as J 
have ſaid befoze in the laid xx. Chapter» that 
the Feoffoz might lawfully re-enter by the 
Law fo: not pument of Rent; and then when 
he entred accoꝛding · he by that Entry avoided 
the firſt Livery of ſeiſin, inſomuch that after 
the Be-entry he was ſeiſed of the Land — 

te 
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eſtate as he was befoze the Feoffment ; and ſo 
temaineth nothing whereupon the Stranger 
might ground his Uſe > but oneiy rhe bare 
Gꝛant oz Intent of the Feoffoz» when he gave 
the Land tothe Feoffex upon Tondition that 
he ould pay the Rent to the Stranger and 
if not» that it ſhould be lawfull ro the Dtran= 
ger to enter: fo2 the Ftoffment is avoided bp 
the Re-entrp of the Feoffoz» as J have ſaid 
befoze ;- and» as J ſaid in the laſt Chapter» as 
J fuppole- a nude oz bare Gzant of him that 
is ſeiſed of Land is not ſufficient to begin an 
Uſc upon, 

Doct. A bate Gant map thange an Uſe - as 
thou thy ſelt agreed in the laſt Chapter: whp 
then may not an Uſe as well begin upon a 
bare G:ant.} 

Stud. Then. an Uſe is in eſſe, he that hath 
the Uſe map of his mer motion give it away» 
if he will, without Recompente . as he might the 
Land- if he had it in poſſeſſion : but A take it 
fo: a Gꝛound, that he cannot ſo begin an Uſe 
without Livery of ſcifin> oz upon a Recom⸗ 
pence 02 Bargain. And that there is ſuch a 
G2ouny in the Law . that it may not ſo begin > 
it appeareth thus. It hath been alway holden 
fo: Law, that if a man make a Ded of Feoff- 
ment to another» and deliver the Deed to him 
as his Ded, that in thts caſe he to whom the 
Derd is delivered hath no Title ne meddling 
with the Land afoze Livery of ſeiſin be made 
to him» but onely that he may enter and occu⸗ 
py the Land at the will of the Feoffo: : and 
there is no Book ſaith that the Feoffes in that 
taſe is ſei led thereof > Ee BG. to the 1 
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of the Feoffes. And in like wile if a man 
make a Ded of Feoffkment of two Acres of 
Land that lie in two Dhires- intending to 
give them to the Feoffee> and maketh L 

of ſeiũn in the one Shire and not in the other; 
in this Caſe it is commonly holden in Books, 
that the Derd is void to the Acre where no Li- 
very is made except it lie within that Wiew, 
ſave onely that he map enter and occupy at 
will, as is afozeſaid: and there is no Book 
that ſaith that the Fcoffes ſhould habe the Uſe 
of the other Acre; fo: if an Uſe paſſed there- 
by, then were not the Derd void unto all intents; 
aud pet it appeareth by the woꝛds of the Deed 
that the Feoffoz gave the Lands to the Feoffe, 
but foz lack of Livery of ſeiſin the Gift was 
void: and ſo methinketh it is here ⸗ without 
Tiverp of ſeiſin be made according. But in 
the fecond Caſe of the (aid two Caſes » the 
Feoffoz may not re-enter foz non-payment of 
the Rent and ſo the firſt Livery of ſeiſin con⸗ 
tinueth and ſtandeth in effect ; and 

the firſt Aſe may well begin and take effect in 
the Dtranger of the Land, when the Rent is 
not paid unto him accoꝛding to the firſt Agre⸗ 
ment. And ſo methinketh that in the firſt 
Caſe the Uſe is determined» becauſe the Live- 
rp of ſeiſin whereupon it commenced is deter- 
wined; and that in the ſecond Caſe the Uſe of 
the Land taketh effec in the Drranger foz not 
paiment of the Bent by the Gꝛant made at the 
firſt Livery» which vet continueth in his effec: 
and this methinketh is the diverfity betwern 
the Caſes. 

Do&. Pet» notwithſtanding the reaſon — 
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thou haſt ma de, methinketh that if a man ſei⸗ 
{cy of Lands make a Gift thereof by a nude 
P2zonule- without any Livery of ſeiſin oꝛ Re- 
tompence to him made» and grant that he Hall 
be ſeiſed to his Ale / that though the Pzomile 
be void in the Law» that pet nevertheleſs it 
muſt hold and ſtand good in Conſcience and by 
the Law of Beaſon. Foz one Rule of the 
Law of Keaſon is, that we may doe nothing 
againſt the truth: and ſith the truth is / that 
the Owner of the ground hath granted that he 
ſhall be ſeiſed to the Uſe of the other > that 
Gzant muſt needs ſtand in effect , oz elſe there 
is no truth in the Gzantoz. 

Stud. It is not againſt the truth of the Gzan= 
toz in this Caſe» though by the G:ant he be 
not ſeiled to the Uſe of the other; but it pꝛov⸗ 
eth that he hath granted that the Law will not 
warrant him to grant» wherefo:e his Gant is 
void. But it the Gꝛantoꝛ had gone farther and 
ſaid» that he would alſo ſuffer the other to take 
the Pꝛollts of the Lands without tett oꝛ other 
interruption 02 that he would make him E⸗ 
fate in the Land when he ſhould be required ; 
A think in thoſe Caſes he were bound in 
onlctence» by that Bule of the Law of Rea⸗ 
ſon that thou haſt remem dꝛed · to perfo:m them » 
if he intend to be bounden by his Pꝛomiſe; oz 
elſe he ſhould goe againft his own truth, and 
againſt his own But yet it tall 
make no Uſe in that caſe noz he to whom the 
Pꝛomiſe is made Hall have no Zaton in the 
Law upon that Pꝛomiſe, though it be not per⸗ 
foxned; foz it is called in the Law a nude or 
naked Promiſe, Ind . methinketh- —_— 
A | 
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the firſt Caſe of the ſaid two Caſes» the Gꝛant 
is now avoided in the Law by the Be=entry of 
the Feoffoz-and that the Feoffoz is not bounden 
by his G:ant neither in Law noz Conſcience : 
but in that ſecond Caſe he is bound» ſo that the 
Uſe paſſeth from him > as I have ſaid befoze. 

Do&. I hold me content with thy conceit fo: 
this time» but J pꝛar the ſhew me ſomewhat 
moze at large what is taken fo: a nude Con= 
tract» 02 naked Pꝛomiſe in the Laws of Eng- 
land, and where an Adion may lie thereupon » 
and where not. 

Stud. I will with good will ſay as methink⸗ 
eth therein. 


CHAP. XXIV. 


What is a nude Contract, or naked Promiſe; 
after the Laws of Exgland, and whether 
any Action may lie thereupon. 


þ3t it is to be underſtood» that Contracts 
be grounded upon a Cuſtome of the Realm, 
and by the Law that is called Jus gentium, and 
not directip by the Law of Reaſon : foz when 
all things were in common- it needed not to 


have Contracts - but after Pzoperty was 


bꝛought in > they were right expedient to all 
people fo that a man might have of his 
Neighbour that he had not of his own; and 
that could not be lawfully but by his Gift, by 
way of Lending» Concozd> oz by ſome Leaſe- 
Bargain o Dale: and ſuch Bargains and 
- Dales be called Contracts, and be made by A 
lent of the parties upon Agreement 1 
them - 
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them» of Goods oz Lands» foz money» oz fox 0= 
ther recompence> but not of money uſua{- foz 
money uſual is no Contract. Alſo a Toncozy 
is p2operly upon an Agreement between the 
parties, with divers Articles therein ſome 
riſing on the ane part» and ſome on the other. 
As if J. at Stile letteth a Chamber to Henry 
Hart, and it is farther agreed between them » 
that the ſaid Henry Hart hall goe to board with 
the ſaid John at Stile and the ſaid Henry 
Hart to pay fo: the Chamber and Boarding 
a certain ſumme, ac. this is pꝛoperlp called a 
Concord, but it is alſo a Contract» and a good 
Action lieth upon it. Howbeit it is not much 
argued in the Laws of — — what diverſltie 
is between a Contract a Concozd-a Pzomilſe a 
Gift, a Lone oz a Pledge» a Bargain» a Co⸗ 
venant, oz ſuch other. Foz the intent of the 
Lawis to have the effect of the matter argued» 
and not the terms. And a nude Contract is» 
where a man maketh a Bargain» oz a Dale of 
his Goods oz Lands > without any Recom⸗ 
pence appointed foz it: As if I lap to another, 
I ſell thee all my Land» oz all my Goods, and 
nothing is aſſigned that the other chall give oꝛ 
pay fo2 it; this is a nude Contract» and» as J 
take it> it is void in the Law and Conſcience. 
And a nude oz naked Pꝛomiſe is where a man 
ptomileth another to give him certain monep 
{uch a day» oꝛ to build an Bouſe> oz to doe him 
luch certain Service and nothing is aſſigned 
foz the monep » foz the Building > noz foz the 
Dervice; theſe be called naked Pzomiles - 
becauſe there is nothing aſſigned whyp they 
ſhould be made: and J I no Action lieth 
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in thole caſes though they be not pcrfozmey, 
Atſo it I pzomife to another to keephim ſuch 
certain Goods lately to ſuch a time, and after 
A refuſe to take them there lieth no Þaion a= 
Fainſt me fox it. But if J take them and 
after they be loſt oz impaired though my neg⸗ 
ligent keeping» there an Action lieth. 

Do. But what Opinion hold they that be 
learned in the Law of England in ſuch Pxc= 
miſes that be called naked oꝛ nude P:omiles 2 
whether do they hotd that they that make the 
P2omife be bounden in Conſcience to perfozm 
their Pzomike- though they cannot be compel⸗ 
led thereto by the Law; oz not: 

Stud. The Wooks of the Law of England 
entreat litt te thereof, foz it is teft to the deter⸗ 
mination of Ductozs: and therefore J pꝛap 
thee ſhetw me ſomewhat now of thy mind thert⸗ 
in> and then I ſhall chew thee ſomewhat there= 
in ot the minds of divers that be learned in the 
Law of the Geatm. | 

Doct. To vdectate the matter plainly after the 
ſaping of Doctoꝛs it would ask a tong time, 
and therefozz J wilt touch it vꝛtefly - to- give 
the: -occaſton to deſire to hrar mote therein 
hercafter.. Firſt thou hakt underſtand > that 
rherers a P:omile that is called an Advow, and 
rhat ts i Nꝛomiſe made to God; and he that 
doth mak? fuch a Now upon a deliberate mind 
intending to perform it, is bound in Conlet= 
ence to doe it; though it de onety made in the 
heart, dotthout pꝛonouncing of tyo0zds. And 
of other Promifcs made to man upon a certain 
confid:ratiow> if the Pꝛomiſe be not againſt 
the Law » as if A. pzomile to give B. xx. K 
| | — becaule 
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becauſe he hath made him ſuch a Houſe» oz hath 
lent him fuch a thing + oz ſuch other like» 1 
think him bound to keep his P2omile. But if 
bis Pꝛomiſe be ſo naked that there is no man= 
ner of conſideratton why it ſhould be made » 
then A think him not bound to perfozm it: fog 
it is to ſuppoſe that there was ſome errour in 
the making of the Pꝛomiſe. But if ſuch a 
Pꝛomiſe be made to an Univerſitie-to a City» 
to the Church> to the Clergy» oz to pooz men of 
ſuch a place, and to the honour of God · oz ſuch 
other cauſc like» as fo: maintenance of Learn⸗ 
ing> of the Commonwealth» of the Ser vice of 
God, oz in relief of Poverty - oz ſuch other; 
then IJ think that he is bounden in Conſcience 
to pextoʒm it. though there be no conſideration 
of woꝛldlp p2ofit that the Gzantoz hath had oz 
intendeth to have foz it. And in all ſuch Pꝛo⸗ 
miſes it muſt be underſtood» that he that made 
the Pzomile intended to be bound by his Pꝛo⸗ 
mile ; foz elſe commonly ; after all Doctoꝛs· he 
is not bound- unleſs he were bound to it be= 


koze his Pꝛomiſe: as if a man pꝛomiſe to give 


his Father a Gown , that hath need of it > ro 
kep him from-cold - and pet thinketh not to 
ve it him» nevertheleſs he is bound to give it. 
he was bound thereto befozc. And after 
ſome Dot02s> a man may be excuſed of ſuch a 
P2zomile in Conſcience by Caſualty that 
cometh after the Pꝛomiſe, if it be fo that if 
he had known of the Caſualty at the making 
of the Pꝛomiſe he would not have made it. 
And allo ſuch Pꝛomiſes if they ſhall bind, they 
muſt be honeſt - 1lawfull and poſſible - andelſe 
they are not to be holden in Conſcience-though 
| O 4 there 
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there be a cauſe 4c. Ind if the Pꝛomiſe be 
goo aud with a cauſe, though no woꝛldly pꝛo⸗ 
t Hall grow thereby to him that maketh the 
P2omile- but onely a ſpiritual p:ofit- as in the 
caſe befoze rehearſed of a Pꝛomiſe made to an 
Univerſity> to a City» to the Church, oz ſuch 
other> and with a cauſe as to the honour of 
God > there is moſt commonly holden that an 
Action upon thoſe Pꝛomiſes lieth in the Law 
Canon. 7 | 

Stud. Whether doſt thou mean in ſuch Pꝛo⸗ 
miles made to an Univerſity» to a City> oꝛ to 
ſuch other as thou haſt rehearſed befoze > and 
with a cauſe as to the honour of God» oz ſuch 
other, that the party ſhall be bound by his 
P3zomile> if he intended not to be bound therc⸗ 

*by> pea oz nap a 

Doct. FJ think nap» oz moze then upon Pꝛo⸗ 
miles made unto common perlons. 

Stud. Ind then methinketh clearly» that no 
Action can lie againſt him upon ſuch Dꝛomiles, 
fo: it is ſecret in his own Conſcience whether 
he intended fo2 to be bound 02 nap, Ind of the 
intent in ward in the heart man's Law cannot 
judge and that is one of the cauſes why thy 
Law of God is neceſſary» (that is to (ay) to 
judge inward things: and if an Aition ſhould 
lie in that caſe iu the Law Canon» then ſhould 
the Law Canon judge upon the inward Jn- 
tent of the heart» which cannot be» as me ſeem- 
eth. And therefoze- after divers that be lear- 
ned in the Laws of the Realm» all Pꝛomiſes 
Hall be taken in this manner: that is to ſay 
It he to whom the Pꝛomiſe is made have a 

charge by reaſon of the Pꝛomiſe · which he bach 
4 allo 
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alſo perfozmed» then in that caſe he ſhall have 
an Action foz that thing that was p2omiled - 
though he that made the P2zomilc have no 
wozidly p2ofit by it. Andit a man ſay to ano⸗ 
ther ⸗ Heal ſuch a pooz man of his dilcaſe, oz, 
Wake an High=-may-and J ſhall give thee thus 
much; and if he doc it: J think an Acton li⸗ 
eth at the Common Law. And mozcover - 
though the thing that he hall doe be all ſpiritu⸗ 
al, pct if he perfozm it» IJ think an Za ion li⸗ 
eth at the Common Law. As if a man ſay to 
another · Faſt fo: me all the next Lent » and 1 
ſhall give thee twenty pounds» and he perkoꝛm⸗ 
eth it; IJ think an Anion lieth at the Common 
Law, And in like wiſe if a man ſay to another» 
Marry my Daughter and J will give thee 
twenty pounds; upon this Pꝛomiſe an Pcion 
lieth⸗ if he marry his Daughter. And in this 
caſe he cannot dilcharge the Pꝛomiſe though 
he thought not to be bound thereby; fox it is a 
good Contract and he may have quid pro quo, 
that is to ſay» the prefcrment of his Daugh⸗ 
ter koz his monep. But in thole P:omiles 
made to an Univerſity oz ſuch ether as thou 
haſt remembzed befoze > with ſuch cauſcs as 
thou haſt ſhewed / that is to ſay , to the honour 
vf God, oz to the increaſe of Learning oz 
ſuch other like» where the party to whom the 
P2omile was made is bound ts no new 
charge by reaſon of the Pꝛomiſe made to 
him, but as he was bound to befoze; there 
they think that no Þcion licth againſt him » 
though he perkoꝛm not his P2zomiſe> fox it is no 
Contra» and ſo his own Conſcience muſt be 
his judge whether he intended to be ung 
is 
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his Pzomile oz not. And if he intended it not» 
then he offended foz his Diſſimulation onely ; 
but if he intended to be bound» then if he per= 
fozm it not» Untruth is in him, and he pꝛo⸗ 
veth himſelf to be a Liter» which is pzohibited 
as well by the Law of God as by the Law of 
Beaſon, And furthermoze- many that be lear= 
ned in the Law of England hold» that a man is 
as much bounden in Conſcience by a Pzomile 
made to a common perſon» if he intended to be 
bound by his Pzomile, as he is in the other 
Caſes that thou haſt remembꝛed of a Pꝛomiſe 
made to the Church - oz the Clergy » oz ſuch 
other: foz they ſap that as much untruth is in 


the bzeaking of the one as of the other ; and 


they ſay that the Untruth is moꝛe to be pon= 
dered then the perſon ro whom the P2zomitſes be 
made. 

Doct. But what hold they if the Pꝛomiſe be 
made foz a thing paſt, as J pꝛomiſe thee xl. l. 
foz that thou haſt builded me ſuch a Houſe + li⸗ 
eth an Action there + 

Stud. They luppole nay > but he tall be 
bound in Conſcience to pertozm it after his (n= 
tent⸗ as is befoze ſaid. 

Doct. Ind ik a man pꝛomiſe to give another 

I. li. in recompence for ſuch a Treſpals that 
be hath done him» lieth an Action there 3 

Stud. J ſuppoſe nap» and the cauſe is» foz 
that ſuch Pꝛomiſes be no perfect Contracts. 
Foz a Contrac is properly where a man foz 
his money ſhall have by aſſent of the other par⸗ 
ty certain Goods oz ſome other p2ofit at the 
time of the Contract oz after: but if the thing 
be ny fo: a cauſe that is paſt by wen a 
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Becompence, then it is rather an Accord then 
a Contrada; but then the Law is, that upon 
luch Accoꝛd the thing that is pꝛomiſed in re= 
compeuce muſk be paid oꝛ delivered in hand fox 
upon an Accoꝛd there lieth no Action. 

Doct. But in the caſe of Treſpaſs whether 
hold they that he be bound by his P:omiſe 
though he intended not to be bound there by 

Stud. They think nay» no moze then in the 
other Caſes that be put bekoze. | 

Do&. Ju the other Caſes he was not bound 
to that he pzomiſcd> but onely by his Pꝛomiſe; 
but in this caſe of Treſpaſs he was bound tn 
Conſcience > befoze the Pꝛomiſe, to make re⸗ 
compence foz the Treſpaſs : and therefoze it 
ſometh that he is bound in Conſcience to keep 
his Piomiſe, though he intended not to be 
bound thereby. | 

Stud. Though he were bound befozc the Pꝛo⸗ 
mile to make recompence foz his Treſpaſs, pet 
he was not bound to no ſumme in certain but 
by his Pꝛomiſe: and becauſe that the ſumme 
may be too much oꝛ too little and not egall to 
the Treſpaſs» and that the partic to whom the 
Treſpaſs was done notwithſtanding the Pꝛo⸗ 
miſe> is at liberty to take his Aion of Treſ⸗ 
paſs it he will; therefoꝛe they hold that he map 
be his own Judge in Conſcience whether he 
intended to be bound by his Pꝛomiſe 02 not- as 
he may in other caſes ; but if it were of a Debt 
then they hold that he is bound to perfozm his 
Pꝛomiſe in Conſcience. 

Do. that if in the caſe of Trefpaſs he af⸗ 
firmeth his Pꝛomiſe with an Dath x 
Stud. Then they hold that he is bound to 

| | perfozm 
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perfo:m it fo: ſaving of his Oath though he 
intended not to be bound: but if he intended to 
be bound by his Pzomile - then they ſay that 
an Dath needeth not but to enfozce the Pꝛo⸗ 
miſe; foz they ſay , he bzeaketh the Law of 
Beaſon » which is - that we may doe nothing 
againſt the truth, as well when he bzeaketh 
his Pꝛomiſe that he thought in his own heart 
to be bound by» as he doth when he bzeaketh 
his Dath » though the offence be not ſo great » 
by reaſon of the Per jurie. Mozeover to that 
thou ſaieſt . that upon ſuch Pzomiſes as thou 
haſt rehearſed bcfoze ſhall lie an Action after 
the Law Canon; verily as to that in this 
— there can no Action lie thercgn in the 

piritual Court» if the Pꝛomiſe be of a tem⸗ 
po:al thing» foz a Pꝛohibition az a Præmunire 
tacias ſhould lic in that caſe. 

Do&. That is marvel» (ith there can no Ac⸗ 
tion lie thercon in the King's Court. as thou 
ſaiſt thy ſelf. 

Stud. That maketh no matter: foz though 
there lie ns Action in the King's Court againſt 
Executozs upon a ümpie Contract; pet if 
they be ſued in that caſe fo: the Debt in the 
Spiritual Court, a Pꝛohibition lieth. And 
in like wiſe, ik a man wage his Law untruly 
in an Action of Debt upon a Contract in the 
King's Court yet he ſhall not be ſued foz the 
Per jurie in the Spiritual Court » and pet no 
remedie licth fo: the Per jurp in the King's 
Court: foz the P2ohibition lieth not onelp 
where a man ts ſued in the Spiritual Court 
of ſuch things as the party may have his 
remedie in the King's Court, but alſo . 
the 
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the Dpiritual Court holdeth Plea in ſuch caſe 
where they by the King's Pꝛerogatibe, and by 
the ancient Cuſtome of the Realm ought none 
to hold. 

Doct. I will take adviſement upon that thou 
haſt ſaid in this matter till another time» and 
A pray the now pꝛoceed to another Queſtion, 


CHAP. XXV. | 
C The twenticth Queſtion of the Student. 


Stud. A Man hath two Dons» one bozn be⸗ 

foze Eſpouſals > and the other after 
Eſpouſals > and the Father by his Will be= 
queatheth to his Don and Heir all his Goods: 
which of thele two Dons ſhall have the Goods 
in Conſcience : 

Dect. Is I ſaid in our firſt Dialogue in La- 
tin, the laſt Chapter . the doubt of this Cale 
dependeth not in the knowing what Con⸗ 
ſcience will in this caſe > but rather the know-= 
ing which of the Dons ſhall be judged Hcir » 
(that is to ſay) whether he ſhall be taken foz 
Heir that is Heir by the Dpiritual Law » he 
that is Heir by the Law of the Realm oz elſe 
that it all be judged foz him that the Father 
took fo: Meir. 

Stud. As to that point» admit the Father's 
minde not to be known 02 elſe that his minde 
was that he ſhould be taken foz Heir that 
ſhould be judged foz Heir by the Law » that in 
this caſe it ought to be judged by; and then» 
pur the, ſhew me thy minde therein: fo: 
though the Queſtion be not directly wenn 

| up 
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upon the point to ſe what Conſcience will in 
thus caſe» pet it is right expedient foꝛ the well 
ozdering of Conſcience that it be known after 
what Law it (hall be judged. Foz if it ought 
to be judged aftcr the tempozal Law who ſhould 
be Heir then it were againſt Conſcicnce » if 
the Judges in the Spiritual Law ſhould judge 
him koz Heir that is Heir by the Spiritual 
Law, and J think they (ould be bound to Bc= 
ſtitution thereby. Ind therekoꝛe · I pzay thee» 
ſhew me thine opinion, after what Law it ſhall 
be judged. / 

Do&. M:thinkcth that in this caſe it ſhall be 
judged after the Law of the Church; fox it ap⸗ 
peareth that the Bequeſt is of Goods : and 
therekoze if any Duit (hatl be taken upon the 
execution of the Will foz the Bequeſt » it muſk 
be takes in the Spiritual Court, and when it 
is depending in the Spiritual Court-methink= 
eth it mult be judged after the Spiritual Law; 
fox of the Tempoꝛal Law they have no knotw- 
ledge ⸗ noz they are not bound to know it as 
methinkerh - and moe ſtronger » not to judge 
after it. But if the Bequeſt had been of aThat= 
tell real, as of a Leaſe foꝛ term of pears» oz of 
a (Aard» oꝛ ſuch other- then the matter Houtd 
have come in debate in the King's Court ; and 
then J think the Judges there ſhould judge af= 
ter the Law of the Realm » and that is » that 
the younger Bother is Heir: and ſo methink⸗ 
eth the diverfity of the Courts ſhall make the 
diverſity of Judgment. 

Stud. Of that might follow a great incon⸗ 
venience as mo femeth»> foz it might be ſuch 
a cafe that both Chattels real and Chattels 
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perſonal were in the euill and then » after 
thine opinion > the one Hon ſhould have the 
Chattels perſonal > and the other Son the 
Chattels real; and it cannot be convenientip 
taken, as methinketh» but that the Father's 
will was, that the one Don ſhould have all , 
and not be divided. T herefoze methinketh that 
he hall be judged foz Heir that is Heir by the 
Common Law» and that the Judges Spiri⸗ 
tual in this caſe be bound to take notice what 
the Common Law is: foz fith the things 
that be in variance be tempozal- that is to ſap» 
the Goods of the Father> it is reaſon that the 
right of them in this Bealm ſhail be determi= 
ned by the Law of the Realm. 

Do&. Now may that be; foz the Judges 
Dpiritual know not the Law of the Kealm> 
ne they cannot know it as to the moſt part of 
it 3 foz much part of the Law is in ſuch ſpeech 
that few men have knowledge of it» and there 
is no means, ne familiarity of ſtudy between 
them that learn the ſaid Laws; foz they be 
learned in ſeberail places, and after divers 
ways and after divers manners of teachings- 
and in divers ſpeeches and commonly the one 
of them have none of the Books of the other : 
and to bind the Dpiritual Judges to give 
Judgement after the Law that they know 
not . ne that they cannot come to the knowledg 
of it- ſa meth not reaſonable. 

Stud. They muſt doe therein as the King's 
Judges muſt doe when any matter cometh be⸗ 
foze them that ought to be judged after the 
Dpiritual Law, whereof J put divers Ca⸗ 


es in our firſt Dialogue in Engliſh, the ſeventh 


Chap⸗ 
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Ehanter; that is to ſap» they muſt either take 
knowledge of it by their own ſtudy» oz elle 
they muſk enquire of them that be learned in 
the Law of the Church, what the Lawis; 
and in like wiſe muſt they doe. But it is to 
doubt that lo me of them would be loth to ask 
any ſuch queſtion in ſuch caſe, oz to confefs 
that they are vound to give their judgement 
after the temporal Law : and furety they may 
lightly offend their Conſcience. 

Doct. I ſuppoſe that ſome be of opinton that 
they are not bound to know the Law ok the 
Beaim ; and verily to my remembzance» J 
have not hcard thar Judges of the Dpiritual 
Law are bound to know the Law of the 
Realm. 

Stud. And J luppole that they ate not onety 
bound to know the Law of the Realm oz to 
doe that in them is to know it, when the 
knowledge of it openeth the right of the mat⸗ 
ter that dependꝛth befoze them; bur that they 
be alſo bound to know where and in what caſe 
they ought to judge after it: fox in luch caſes 
they muſt take the King's Lawas the Law 


Spiritual to that point, and are bound in 


Conſcience tofoKow it» as it may appear by 
divers Caſes- whercof one is this. Two 
Jointenants be of Goods, and the one of them 
by his laſt Uill bequeatheth all his part to a 
Stranger» and maketh the other Jointenant 
his Executo:» and dieth : if he to whom the 
Bequeſt is made ſue the other Jointenant up= 
on the Legacy as Exccutoz>4c.upon this mat⸗ 
ter ſhewed> the Judges of the Spiritual Law 
are bound to judge the Till to be void» bes 
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cauſe it is void by the Law dt the Realm» 
whereby the Jointenant hath right to the 
whole Goods by the Title of the Durvivour» 
and is judged to have the Goods as by the 
firſt Gitt which is befoze the Title of the 
ill» and muſt therefoze have preferment as 
the eldeſt Title: and if the Judges of the 
Spiritual Court judge otherwiſe they are 
bound to Beſtitution. And by like reaſon the 
Executos of a man that is Dutlawed at the 
time of his death may diſcharge themſelves 
in the Spiritual Court of the perfozming of 
Legacics- becauſe they be chargeable to the 
King; and pet there is no ſuch Law of Ut= 
lagarie in the Spiritual Law. 

Do&. By occaſion of that thou haſt ſaid be⸗ 
fore I would as of thee this queſtion. It a 
Parſon of a Church alien a poztion of Dilmes 
accoꝛding as the Spiritual Law hath ozdain= 
ed» is not that Ylienation ſufficient» though it 
— not the ſolemnities of the Tempozal 

aww z 

Stud. Jam in doubt therein, if the poztion 
be under the fourth part of the value of the 
Church: but if it be to the va lue of the fourth 
part of the Church oꝛ above: it is not luffici= 
ent» andtherefoze was the Writ of right of 
Diſmes ozdatned. And ik in a Urit of right 
of Diſmes it be judgedin the King's Court 
foz the Patron of the Ducceſſoz of him that a= 
lieneth> becauſe the Alienation was not made 
accozding to the Common Law; then the 
Judges of the Dpiritual Law are bound to 
give their judgement accozding to the judges 
ment given in the 1 Court. 2 — 
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like wile» if a Parſon of a Church agree to 
take a Penſion foz the tithe of a Mill» if the 
Penſion be to the fourth part of the va⸗ 
lue of the Church oz above, then it muſt 
be aliened after the ſolemnities of the King's 
Laws» as Lands any Tenements muſt; oz 
elſe the Patron of the Ducceſſoz of him that 
alieneth may bzing a (Urit of right of Diſmes, 
and recover in the King's Court; and then 
the Judges of the Dpiritual Court are bound 
to give Judgement in the Spiritual Courts 
accoꝛdinglip⸗ as is atoze (aid, 

Dod. I have heard ſay that a Writ of right 
of Diſmes is given by the Statute of Weſtm. 
2. and that ſpeaketh onely ot Diſmes» and not 
of Penſlons. 

Stud. Where a Parſon of a Church is 
Wꝛongkullp vefozced of his Dilmes , and is 
lett bp an Indicavit to ask his Diſmes in the 
Spiritual Court» then the Patron may have 
a Writ of Right of Diſmes by the Dtatute 
that thou ſpcakeſt of, foz there lay none at 
the Common Laws fo: the Parſon had there 
good Bight» though he were lett by the Indi- 
cavir to ſue for his Bight. But when that 
Parſon had no remedy at the Spiritual Law» 
there a CUrit of Right of Diſmes lap fox the 
Patron by the Common Law, as well of 
Penlſtons as of Diſmes: and ſome ſap that 
in ſuch a caſe it lay of leſs then of the fourth 
part by the Common Law, but that J paſs 


ober. And the reaſon why it lap at the | 


Tommon Law» if the Diſmes or Penſlons 
were above the fourth part ac. was this: By 
the Spiritual Law the Alienation of the _ 

on 
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{on with the aſſcut of the Biſhop and of the 
Chapter ſhall var the Duccefſour without a(= 
ſent of the Patron» and ſo the Patron might 
leeſe his Patronage and be not aſlenting 
thereto; foz his Jncumbent might have no rc= 
medy but in the Spiritual Court» and there 
he was barred : whercfoze the Patron in that 
caſe ſhall have his remedy by the Common 
Law» where the Iſſent of the Oꝛzdinarp and 
Chapter without the Patron ſhall not ſerve, 
as it is ſaid befoze. But where the Jncum= 
bent had good right by the Spiritual Law) 
there lap no remedic fo: the Patron by the 
Common Law» though the Incumbent were 
lett bp an Indicavit. And fo2z that cauſe was 
the ſaid Statute made» and it lieth as well by 
the equity koꝛ Offerings and Penflons- as fox 
Diſmes, Then» farther » J would think 
that where the Spiritual Court may Holy 
plea of a tempoꝛal thing» that they muſt judge 
after the tempoꝛal Lam and that Agnozance 
ſhall not excuſe them in that caſe : fo: by ta⸗ 
king of their Office they have bound them= 
ſelves to have knowledge of as much as be= 
longeth to their Office as all Judges be- ſpi⸗ 
ritual of tempozal. But tk it were in argu= 
ment iu this caſe whether the eldeſt Don 
might be a Prieſt» becauſe he is a Baſtary 
in the tempoꝛal Law» that ſhould be judged af= 
ter a Dpirttual Law» foz the matter is ſpi⸗ 
ritual; 

Doct. pet notwithſtanding all the reaſons 
that thou haſt made J cannot ſee how the 
Judges of the Spiritual Law hall be com⸗ 
pelles to take notice of the temporal Law; 
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ſeeing that the moſt part of it is in the French 
tongue FA fox it were hard that every Spiritual 
Judge ſhould be compelled co learn the tongue. 
But if the Law of the Realm were ſet in 


Law Canon might firſt have a fight of the 
Law of the Realm, as they have now of the 
Law Civil and that ſome Books and Trea- 
tiſes were made of Caſes of Conſcience con- 
cerning theſe two Laws» as there be now con- 
cerning the Law Civil and the Law Canon; 
I would aſſent that it were right expetient 
and then reaſon might ſerve the better that 
they ſhould be compelled to take notice of the 
Law of the Realm as they be now bound in 
ſuch Countreps as the Law Civil is uſed- to 
take notice of that Law. 

Stud. Wethinketh thine opinion is right 
good and reaſonablc : but till ſuch an order 
be taken» they are bound, as A ſuppoſe» to 
enquire of them that be learned in the Com⸗ 
mon Law what the Law is and ſo to give 
their judgement acco:ding» if they will key 
themſcives from offence of Conſcience, And 
fozaſmuch as thou haſt well ſatis led my mind 
in all theſe Queſtions befoze- I pꝛay thee now 
that Imap ſomewhat feel thy minde in di⸗ 
bers Articles that be mitten in divers 
Books koz the ozdering of Conſcience upon 
the Law Canon and Civil : foz methink- 
eth that there be divers Concluſtons put in 
divers Books, as in the Summs called Sum- 
ma Angelica and Summa Roſella, and divers 0- 
ther fo: the good ozder of Conſcience» that 
be againſt the Law of this Realm» and — 
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ſuch ozder- that they that intend to ſtudy the 
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ther Conſcience then do give any light 

unto it. 

— 2 A p:ay thee ſhew me ſome of thoſe 
ales. | 
Stud. I will with good will. 


"&- 
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C Whether an Abbet may with Conſcience prez 
ſent to an Advowſon of a Church that be- 
longeth to the Houſe, without Aſſent of 
the Covent. 


95 appeareth in the Chapter Et agnoſcitut 
de his quz ſunt à Przlatis, the which Chap⸗ 
ter is recited in the Dum called Summa An- 
gelica, in the Title Abbas, the xxbij. Ar⸗ 
ticle, that he may not without any Cu⸗ 
ſtome oz any ſpecial Pziviledge to help 
therein. 

Stud. Truth it is that there is ſuch a De⸗ 
cretall ; but they that be learned in the Law 
of England hold the Decretall bindeth not in 
this im: and this is the cauſe why ther 
do hold that opinion. By the Law of the 
Bealm the whole diſpoſition of Lands and 
Goods of the Abbep is the Abbot's onely 
fo: the time that he is Abbot. and not in the 
Covent, foz they be but as dead perſons in 
the Law : and therefoze the Þbbot ſhall ſue and 
be ſued onely without the Cobent . doe Homage» 
Fealtie, atturn» make Leaſes and pzeſent to 
Yvvowſons onelp in his own name, And 
they (ap farther» that "= Authozitie * 
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be taken from him but by the Law of the 
Realm; and ſo they ſay, that the makers 
of the Decretall exceeded their power: where-= 
toze they lay it is not to be holden in Conſci⸗ 
ence no moze then if a Decree were made that 
a Leaſe fo: term of pears oz at will - made by 
the Abbot without the Covent» ould be im- 
mediatly void: and ſo thep think that the Þb- 
bot may in this cale pꝛeſent in his own name 
without offence of Conſcience » becauſe the 
ſaid Decretall holy:th not in this Realm. 
Doct. But many be of opinion» that no man 
hath authozitic to p2:ſent in right and Con⸗ 
ſcience to any Benefice with Cure but the 
Pop?» 0: that hehath his authozitie therein 
derived from the Pope: fo: they ſay that» fo:- 
almuch as the Pope is the Wicar=general 
under God, and hath the charge of the Douls 
of all people that be in the Flock of Chriſt's 
Church» it is realon that» th he cannot mi⸗ 
niſter to all ne doe that is neceſſarie to all peo- 
ple fo: their Souls health in his own perſon; 
that he tall allign Deputies foz his diſcharge 
in that behalf. Ind becauſe Patrons claim 
to pzefent to Churches in this Realm by 
their own Right without Title deri vꝛd from 
the Pope» they fay that they uſurp upon the 
Yope's authozitie. And therefoze they con- 
clude, that though the Þbbot have Title by | 
the Law of the Realm to pꝛeſent in this caſe 
in his own name, that yet» becauſe that Title 
is againſt the Popꝛ's Pꝛerogative, that that 
Titte- ne pet the Law of the Realm that 
maintaineth that Title holdeth not in Con⸗ 
ſcience. Ind they ſay allo, that it belongeth 
| to 
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tothe Law-Canon to determine the right of 
tment to Weneficeg> fox it is a thing 
ritual» and belongeth to the Dpiritual 
Jurisdiction- as the Depzivation from a Þe= 
nefice doth : and ſo they lay the ſaid Decretall 
bindeth in Conſcience» though in the Law of 
the Bealm it bindeth not. 

Stud. As to the firſt Conſideration» J would 
right well agree, that if the Patrons of 
Churches in this Bealm claimed to put Jn= 
cumbents into ſuch Churches as ſhould fall 
void of their Patronage» without pꝛeſenting 
them to the Biſhop, oꝛ it᷑ they claimed that the 
Biſhop ſhould admit ſuch Jncumbent as they 
ſhould p:eſent> without any examination to 
be made of his ability in that behalf» that that 
Claim were againſt Beaſon and Conſcience» 
fo; the cauſe that thou haſt rehearſed: But 
fo:almuch as the Patrons in this Reaim 
claim no moze but to pꝛeſent their Incum⸗ 
bents to the Biſhop and then the Biſhop 
to examine the ability of the Yncumbent» and 
if he finde him by the examination not able to 
have cure of Douls, he then to refuſe him-and 
the Patron to pꝛeſent another that (hall- be 
able, and if he be able, then the BSiſhopto 
admit him- inſtitute him and induc him; 
I think that this Claim and their P2e= 
lentments thereupon ſtand with good Bea= 
fon and Conſcience. And as to the ſecond 
Conſideration» it is holden in the Laws of 
the Realm» that the Bight of Pzeſentment 
to a Church is a tempozal Inheritance / and 
hall viſcend by courſe of Inheritance from 
Heir to Heir, as Lands and Tenements 
P 4 Wall- 
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Gall, and ſhalf be taken as an Yſſets>as Lands 
and Tenements be: and foz the triall of the 
right of Patronages be ozdained in the Lat 
divers Actions fo: them that be wꝛonged in 
that behalf» as (rits of right of Þdvow- 
ſon» Alliſes of Darrcin preſentment, Quare im- 
pedit, and dibers other ; which alway withoke 
time of mind have bin pleaded in the King's 
Courts. as things pertaining to his Crown 
and ropall Dignitie : and therefoze they ſay 
that in this cale his Laws ought to be obeyed 
in Law and Conſcience. 
Doct. I it come in variance whether he that 
is ſo pꝛeſented be able oz not able» by whom 
Gall the abilitie be tried 
Stud. It the Oꝛdinary be not partie to the 
Action, it (hall be tried by the DOzdinary ; and 
ik he be party, it all be tried by the Metro- 
politan. 
Doct. Then the Law is moze reaſonable in 
; that Point then thought it had been 2 but 
in the other Point J will take adviſement in 
it till another time · and J pzay the (hew me 
thy mind in this Point. It an Abbot name 
his Covent with him in his Pzeſentation, 
doth that make the Preſentation void in the 
Law z 02 is the Pꝛelentation good that not- 
withſtanding 3 
Stud. A think it is not void therefo2e» but the 
naming of them is void, and a thing moze 
then needeth. Foz if the Þbbat be diſturbed» 
he muſt bzing his; Þaton in his own name» 
without the Covent. 
Doct. Then J perceive well that it is not 
pzohibited by the Law of England, but _ 
i the 
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the Þbbot may name the Covent in his Pze= 


ſentation with him and alſo take their Iſlent 


whom he {hall pꝛeſent, if he will: and then J 
hold it the ſureſt way that he ſo doe, foz in fo 
doing he ſhall not offend neither in Law noz 
Conſcience. 

Stud. To take the Allent of the Covent 
whom he tail pzeſent » and to name them 
alſo tn the Pꝛelentation knowing that he 
may doe other wiſe both in Law and Conſci⸗ 
ence» if he will is no offence ; but if he take 
their Aſlent oz name them with him in the 
Preſentation» thinking that he is ſo bound to 
doe in Law and Conſcience» ſetting a Con= 
ſcience where none is - and regardeth not the 
Law of thc Realm, that will diſcharge his 
Conſcience in this behalf » if he will ſo that 
he preſent an able man» as he may doe» with= 
out their Aſſent; there is an crrour and offence 
of Conſcience in the Abbot. And in like wiſe, 
if the Abbot pꝛeſent in his own name » and 
therekoꝛe the Covent ſaith that he offendeth in 
Conſcience» in that he obſerveth not the Law 
of the Church» fo: that he taketh not their A= 
lent.; then they offend in judging him to offend 
that offendeth not. And therefoze the ſure way 
is in this caſe to judge both the ſaid Laws of 
ſuch effect as they be- and not to ſet an offence 
of Conſcierice by bꝛeaking of the ſatd Decree» 
wohteh ſtandeth not in effect in this behalf 
within this Realm, 
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CHAP, XXVIL 
T If a man find Beaſts in his ground doing hurt, 


whether may he by his «wn authority take 
them and keep them till he be {ar ished 
of the hurt ? 


Bis Queſtion is made in the Summe 
called Summa Roſella, in the Title of 
Reſtitution, that is to ſap, Reſtitutio 13. the 
9. Article: Andthere it is anſwered» that he 
map not take them foz to hold them as a Pledg 
till he be Catisficd foz the hurt; but that he 
may take them and keep them till he know 
who oweth them, that he may thereby learn 
againſt whom to have his remedie. Js not 
the Law of the Realm lo in like wiſe 3 
Stud. Mo verily >. foz by the Law of the 
Realm he that in that caſe hath the hurt may 
take the Beaſts as a Diſtreſs, and put them in 
a Pound overt - ſo it be within the ſame Shire, 
and there let them remain till che Owner will 
make him amends fo: the hurt. 
Doct. CAhat calleſt thou a Pound overt :? 
Stud. Þ Pound overt is not oncly ſuch a 
Pound as is commonly made in Towns and 
Loꝛdſhips . foz to put in Beaſts that be diſtrai⸗ 
ned, but it is allo ev ry place where they may 
be in lawfully, not making the Dwner an of= 
fendour fot their being there: and that it be 
there alſo, that the Owner may lawfullp.give 
the Beaſts meat and dꝛink while: they be in 
Pound. 1 a * 
J bos. 
. a6 
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Doct. And ik they die in Pound fo: lack of 
meat, whoſe jeopardie is it 3 

Stud. It it be ſuch a Pound overt as J ſpeak 
ok it is at the perill of him that oweth the 
Beaſts, ſo that he that had the hurt ſhall be at 
libcrty to take his Action fo2 the Treſpaſs, if 
he will: and if it be not a lawfull Pound»then 
it is at the perill of him that diſtrained ; and 
ſo it is if he dꝛive them out of the Shire» and 
thep die there, 

Doct. J put caſe that he that oweth the 
Beaſts offer ſufficient Tmends , and the other 
will not take it - but keepeth the Beaſts ſtill in 
Pound» map not the Owner take them out ; 

Stud. No, foz he may not be his own judge; 
and ik he doc > an Action lieth againſt him fo: 
bꝛeaking of the Pound: but he muſk ſue a Re. 
plevin, to have his Beaſts delivered him out of 
the Pound, and thereupon it (hall be tried by 
12 men, whether the Þmends that was offe= 
red were ſufficient oꝛ not; and it᷑ it be found that 
the offer was not ſufficient» then he that hath 
the hurt (hall have ſuch Þmends as the 12 men 
ſhall aſſeſs, 

DoR. It it be found by the 12 men that the 
Amends were ſufficicnt> (hall he that refuſeth 
to take it have no puniſhment foz his refuſall , 
and foz keping of the Beaſts in Pound after 
that time 

Stud. I think no, but that he (hall yield Dam= 
mages in the Replevin , becauſe the Iſſue is 
tried againſt him. 

Doct. I put caſe that the Beaſts after the re⸗ 
fuſall die in Pound fo: lack of meat, ar whole 
zeopardic is it then; 2 

: rud, 
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Stud. At the jeopardic of him that owed 
the Beaſts» as it was befoze : foz he is bound 
at his perill» by reaſon of the wꝛong that was 
done at the beginning» to ſes that they have 
meat as long as they hall be in Pound, unleſs 
the King's Writ come to deliver them and he 
reſiſteth it; fox after that time it will be at his 
jeopardie if they die koꝛ lack of meat, and the 
Dammages ſhall be recovered in an Action 
bꝛought upon the Dtatute koz diſobeying the 
King's (Urit., 


CHAP. XXVIII. 


Whether a Gift made by one under the age 
25 ycars be good, 


a appearcth in Summa Angelica, in the 
Title Donatio prima, the 7. Article, 
that a man befoze the age of 25 pears map not 
give, without it be with the authozity of his 
Tutoꝛ: Is it not ſo likewiſe at the Common 
Law 2 

Stud. The age of Inkants to give oz ſell their 

Lands and Goods in the Law of England is at 
21 pears» 02 above; ſo that after that age the 
Gift is g0od> and befoze that age it is not good» 
by whole aſſent ſocver it be» except it be for his 
meat and his dꝛink oꝛ apparell> oꝛ that he doe tt 
as Executoꝛ⸗ in perfozmance of the ill of his 
Teſtatoꝛ / 02 in ſome other like caſes» that need 
not to be rehearſed here: and that age muſk be 
obſcrved in this Realm in Law and Conſci⸗ 
ence and not the laid age of 25 pears. 

Doct. J put caſe it were oꝛdained by a De= 
cre of the Church, that if any man g — 
i 
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CCill bequeathed Goors to another and willeth 
that they Gall be delivered to him at his full 
age» and that in that caſe 25 years (hall be ta= 
ken foz the full age; hall not that Decree be ob⸗ 
ſerved and ſtand good aftcr the Law of England? 

Stud. I ſuppole it hall not. Foz though it 
belong to the Church to have the Pzobate and 
the Execution of Teſtaments made of Goods 
and Chattels» except it be in certain Lozdſhips 
and Deigniozies that have them by Pzeſcripti- 
on; yet the Church may not as meAeemeth-de= 
termine what ſhall be the lawfull age foz any 
perſon to have the Goods. foz that belongeth to 
the King and his Laws to determine. Ind 
therefoze if it were ozdained by a Dtatute of 
the Realm» that he ſhould not in ſuch caſe have 
the Goods till he were of the age of 25 pears» 
that Dtatute were good» and to be obſerved as 
well in the Dpiritual Law as in the Law of 


the Realm: and it a Statute were good in that 


caſe» then a Decree made thereof is not to be 
obſerved; foꝛ the oꝛdering of the age may not 
be under two leveral powers . and one pꝛoperty 
of every good Law of man is» that the Maker 
exceed not his authozity : and 7 think that the 
Spiritual Judge in that caſe ought to judge the 
full age after the Law of the Realm ſeeing 
that the matter of the age concerneth tempozal 
Goods. And J ſuppoſe farther , that as the 


King by authozity of his Parliament may oꝛ⸗ 


dain that all zaills hall be void, and that the 
Goods of every man ſhall be diſpoſed in ſuch 
manner as by Dtatute (ould be aſſigned» that 
moze ſtronger he may appoint at what age ſuch 
Wills as be made ſhall be perkozmed. 2 
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Do&. Thinkeſt thou then that the King may 
take away the power of the Oꝛdinarp⸗ that he 
hail not call E xecutoꝛs to accompt : 

Stud, J am ſomewhat in doubt therein: but 
it ſeemeth that if it might be enagted by Statute 
that all cd ills ſhould be void . as is atoꝛeſaid that 
then it might be enaged , that no man ſhould 
have authozitie to call none to accompt upon 
ſuch ills, but ſuch as the Statute ſhall there= 
in appoint > foz he that map doe the moze⸗ 
may doe the leſs, Notwithſtanding J will 
nothing ſpeak determinatelp in that Point at 
this time; ne J mean not that it were good 
to make a Statute that all (ills hould be 
void» foz think them right expedient: but 
mine intent is > to y2obe that the Common 
Law may ozdain the time of the full age as 
well in {Uills of tempoꝛal things as other wiſe⸗ 
and alſo that Mills (hall be made; and ik it 
may ſo doe , then much ſtronger it belongeth to 
the King's Laws to interpzer (Aills concer⸗ 
ning tem poꝛal things» as well when they come 
in argument befoze his Judges, as when they 
come in argument befoze Spiritual Judges» 
and that they aught not to be judged by ſeverall 
Laws, (that is to ſap) by the Spiritual 
Judges in one manner, and by the King's 
Judges in another manner. 
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CHAP, XXIX. 


If a man be convict of Hereſie before the 
Ordinarie, whether his Goods be 
for feited. 


Doct. T appeareth in Summa Angelica, in the 
I Title Donatio prima, the 13. Irticle » 
that he that is an Heretick may not make Ex⸗ 
ecuto2s ; fo: in the Law his Goods be foxfeir ; 
what is the Law of the Reaim therein? 

Stud. It a man be convict cf Hereſie and ab⸗ 
jure, he hath fozfeit no Goods; but if he be 
convict of Hercfic > and be delivered to Lay= 
mens hands then hath he fozfeit all His 
Goods that he hath at that time that he is 
delivered to them» though he be not put in Ex⸗ 
ecution foz the Hereſle : but his Lands he wall 
not fo:feit, except he be dead foz the Hereſle > 
and then he ſhall fozfeit them to the Lo2ds of 
the Fe; as in caſe of Felonie except they be 
holden of the D:dinarp > foz then the King 
Hall have the Foꝛfeiture; as it appeareth by a 
Dtatute made the ſecond pear of H. 5. cap. 7. 

Do&. Methinketh that, as it belongeth one= 
iy to the Church to determine Hereſles that ſo 
it belongeth to the Church to determine what 
puniſhment he ſhall have fo: his Hereſle except 
death» which they may not be Judges in: but 
ik the Church decree that he hall therefoze koꝛ⸗ 
keit his Goods> methinketh that they be kozkeit 
by that Decree. 

Stud. Nap verily, fo: they be tempozal » 
and belong to the Judgment of the King's 
Court: and I think rhe Oxdinary might _ 
et 
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let no Fine upon one impeached of Hereſle> till 
it was oꝛdained by the Dtatute of H. 4. that he 
map ſet a Fine in that cale- if he ſe cauſe 3 and 
then the King (hall have that Fine» as in the 
ſaid Statute appeareth, 


CHAP. XXX. 


CE Where divers Patrons of an Advowſon, and 
the Church voiderh, the Patrons vary in their 
Preſentments , whether the Biſhop ſhall 
have liberty to preſent which of the 
Incumbents that he will,or nor. 


Do&. His Queſtion is asked in Summa Ro- 


1 (ella, in the Title Patronus, the ninth 
Article; and there it appeareth by the better 
Opinion» that he may pꝛeſent whether Clerk 
he will: howbeit the Maker of the ſaid Dum 
ſaith» by the rigour of the Law, the Biſhop 
in ſuch caſe may pzeſcnt a Stranger » becauſe 
the Patrons agree not. Ind in the ſame Chap. 
Patronus, the 15. Article it is (aid that he muſt be 
preferred that hath the moſt Merits, and hath 
the moſt part of the Patrons: and if the num⸗ 
ber be egall- that then it is to conſider the 2 
rits of the Patron: and ik thep be of like Me⸗ 
rit, then may the Biſhop command them to a= 
gre- and to preſent again: and ik they cannot 
vet agree» then the liberty to pzeſent is given to 
the Biſhop- to take which he will: and if he 
map not pet pꝛeſent without great trouble, 

then (all the Biſhop oꝛder the Church in the 
vbeſt manner he can: and if he cannot order 
it» then all he ſulpend the Church» and take 


away 
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away the Relicks, to the rebukes of the Pa⸗ 
trons: and ik they will not lo be oꝛdered then 
maſt he ask help of the Tempozalty. Ind 
in the 15. Article of the ſaid Title Patronus, it 
is asked, whether it be expedient in ſuch caſe» 
that the moze part of the Patrons agree, ha⸗ 
ving reſpect to all the Patrons» oz that it ſuf- 
fice to have the moze part in compariſon of the 
leſs part» as thus: There be four Patrons to 
pꝛeſent one Clerk: the firſt and ſecond pzcſent 
one, the third pꝛeſenteth another and the 
fourth another: he that is pꝛeſented by two 
hath not the moꝛe part in compariſon of all the 
Patrons, foz they be egall; but he hath the 
moze part having reſpect to the other Pꝛe⸗ 
ſentments; To this Queſtion it is auſwer⸗ 
cds that either the Pꝛeſentment is made of 
them that be of the College / and there is rc= 
quifite the moze part having reſpec to all the 
College; 62 elſe every man pꝛeſenteth fo: him⸗ 
| leit, as commonly do Lay=men that habe the 
Patronage of their Patrimonp- and then it 
luficeth to have the moze part in reſpect of the 
f other parties. Doth not the Law of England 
agre to theſe diverſities + 

Stud. No verily. 

Doct. What oder then (hall be taken in 
the Law of England, tf the Patrons vary in 
their Pzclentments ? 

Stud. Yfter the Laws of England this oz: 
der (all be taken : If they be Yointenants oz 
Tenants in common of the Patronage- and 
they vary in Pꝛeſentment, the Ozdinary is 
not. bound to admit none of their Clerks » 
neither the moze part noz the leſs; and it the 
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ax months paſs oz they agre, then he map 
pelent dy the Lapſe ; but he may not pxſent 
within the ix months koꝛ if he doe» they may 
agres» and ding a Quare imp. againſt him, 
and remove his Clerk, and la the D2dinary 
Hall de a Diſturber. And ik the Patrong 
have the Patronage by deſcent as CToparce- 
ners, then is the Dzdinary bound to admit 
the Clerk of the eldeſt Diſter» koz the eldeſt 
ſhall have the pteferment in the Law» if ſhe 
will; and then at the next Þvoidance the next 
Diſter ſhall pꝛeſent; and ſo by turn one Di- 
ſter after another till all the Siſters oꝛ their 
Heirs have pzeſented- and then the eldeſt Si- 
ſter ſhall begin again. And this is called a 
Preſenting by turn, and it holdeth alway be⸗ 
tween Coparceners of an Advowſon , except 
thep agree to preſent together, oz that they a- 
gre by Compoſition to pꝛeſent in ſome other 
manner; andif they doe ſo, the Agreement De 
muſt ſtand. But this muſt be alway except, 

that if at the firſt A vol dance that ſhall be after 16 
the death of the common Anceſtoz- the King WF the 
have the ; Card of the youngeſt Daughter» that W 41 
then the King by his Pꝛerogatibe (hall have i 6 1 
the Pꝛeſentment and at the next Þvoidance 
the eldeſt Diſter- and ſo by turn, But it is to ba 
underſtand» that if after the death of the com- A © C 
mon Anceſtoz the Church voideth- and the ho 
eldeſt Siſter p:eſented together with another tat 
of the Siſters and the other Diſters every 
one in their own name oz together; that in de 
that Caſe the Ozdinary is not bound to re⸗ 8 
ceive none of their Clerks» but may ſuffer the ma 
Church to run into the Lapſe as it is _ be⸗ voi 
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tene ; foz he Hall not de bound to receive the 
Clerk ob the eideſt Difter- but where he. pze= 
ſenteth in ber own name. And in this caſe 
where the Patrons vary in Paeſentment> the 
Church is not p2operly ſaid Litigious, ſo that 
the O:dinarie ſhould be bound at his perillta 
direct a Writ to enquire de jure Patronatils; fox 
that Crit lieth where two. pzefent: by. ſeberall 
Titles but theſe Patrons pꝛeſent all in one 
Title, and therefoze the Ozdinary may luffer 
it to paſs» if he will into the Lagſe. 
this manner of Pꝛeſentments muſt be obſer= 
ved in this Realm in Law and Tonſcience, 


CHAP. XXXI. 


How long time the Patron ſhall have to preſent 
to a Benefice. 


Doct. This M eſtion is asked in Summa An- 
gelica, in the Title Jus Patronatils, the 
16. Article; and there it is anſwered» that if 
the Patron be a Lay=-man- that he all ha be 
4 months, aud if he be a Clerk» he Hall have 
6 months. | 
Stud. And by the Common Lay he hall 
have 6 months whether he be a Lay=-man 0z 
a Clerk, And I ſee no reaſon why a Clerk 
ould have moze reſpite then 4 Lay=-man» but 
rather the contrary. 
Do&. From what time (hall the 6 months 
be accompted 3 
Stud. That is in divers manners, aftcr the 
manner of the Yoivance. Foz if the Church 
void by Death» Creation oz Ceſſion - the 6 
DN : months 
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months {hall be counted from the death of the 
Incumbent⸗ oꝛ from the Creation oꝛ Ceſſion, 
whereof the Patron ſhall be compelled to take 
notice at his perill : und ik the Moidance be 
by Beſignation 0z Depzivation» then the 6 
months tall begin when the Patron hath 
knowledge given him by the Biſhop of the Be⸗ 
fignation 02 Depzivation. 

DoR. What if he have knowledge of the Be⸗ 
ſignation 02 Depzivation> and not by the Bi⸗ 
Gop> but by ſome other : ſhall not the (ix 
months begin then from the time of that 
knowledge :? 

Stud. I ſuppoſe that it ſhall not begin till he 
have knowledge given him by the Biſhop. 

Doct. In Union is alſo a cauſe of Uoid- 
- : how hall the Ux months be reckoned 
there: 

Stud. There can no Union be made but 
the Patrons muſt have knowledge and it 
muſt be appointed who ſhall pꝛeſent after 
that Union, that is to ſap- one of them oz 
both» either jopntly oz by turn one after 


another » as the agreement is upon the U-. 


nion; and ſith the Patron is pziby to the 
Yvoidance» and is not ignozant of it, the 
fix months ſhall be accompted from the A- 

greement. | 
Do&. J ſe well, by the reaſon that thou 
haſt made in this Chapter» that Jgnozance 
ſometime exculſeth in the Law of England; 
foz in ſome of the ſaid Avoidances it (hall 
excuſe the Patrons» as it appeareth by the 
reaſons above, and in ſome it ſhall not: where- 
foze J pꝛap thee hew me ſomewhat where 
| Ignoꝛance 
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Agnozance excuſeth in the Law of England, and 
where not, after thine opinion. 

Stud. I will with good will hereafter doe as 
thou fapeſt> if thou put me in remembzance 
thereof. But J would pet move thee ſome⸗ 
what farther in ſuch Queſtions as I have 
moved ther befoze- concerning the diverſities 
between the Laws of England and other Laws: 
fo: there be many moe Taſes thereof that» as 
me ſemeth- have right great n&ed> fo the good 
oꝛder of Conſcience of many perſons to be 
refozmed»> and to be bzought into one opinion 
both among Spiritual and tempozal. As it 
is in the Cale where Docozs hold opinion - 
that the Dtatute of Lap⸗men⸗ that reſtrains 
liberty to give Lands to the Church» ſhould 
be void; and they lay farther» that if it were 
pꝛohibit by a Stat. that no Gift hould be 
made to Foꝛzeiners , that pet a Gift made to 
the Church ſhould be good; foz they ſay that 
the inkeriour may not take away the authozity 
of the ſuperiour : and this ſaping is directly a= 
gainſt the Statutes whereby it is pzohibit 
that Lands ſhould not be given into Morrmain. 
And they ſay alſo that Bequeſts and Gifts to 
the Church muſt be determined after the Law 
Canon» and not after the Laws and Dta= 
tutes of Lapy-men : and ſo they regard much 
to whom the Gift is made» whether to the 
Church ⸗ oz to make Cauſewaps oz to com= 
mon perſons and bear moze favour in Gifts to 
the Church then to other. And the Law of 
the Rea im beholdeth the thing that is given 
and pzetended» that if the thing that is given 
be of Lands oz Goods» that the determina⸗ 
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tion thereof of right belongeth in this Realm 
to the King's Lands Whether it be to Dpi- 
rituai men's; tempozal, to the Church v2 to 
other: and do ts great diviſion in this behalt, 
when one preketreth his Opinton- and ano⸗ 
ther his and one this Juris didion and ano⸗ 
ther that / and that, as it is to fear» moze of 
Ungutarttp then ok Charity. Uherefoze tt 
ſemeth that they that have rhe greateſt charge 
ober The people > fpectally to the health of 
thetr Souts are moſt bound in Conſcience 
defozr other to look to this matter, and to doe 
that in them is in all Charity to have it 
rekozmed, not behokding the tempozal Ju⸗ 
ris dition no: Dptritual Jurisdicion'» but 
the common wealth andquietneſs of the peo⸗ 
Pte : and that umdoubtedly would ſhozety 
follow, ik this Diviſion were put awap⸗ 
which J tuppote verily will not be. but that 
all men withtn the Realm, both Dpiritual 
and tempozal» be ordered and ruled by one 
Law as to tempozal things. Notwith= 
funding > foztſmnch as the purpoſe of this 
Wetting is not to treat of this matter, there: 
5 J will no karther fpzak thereof at this 


me. 
Doct. Then J pray the proceed to another 
Murſtion, that thou Tapeſt thy minde is to 


doe. 
Srud, J will with good will. 


ty 
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CHAP. XXXII. 


C If. a man be Excommenged, whether he may 
in any caſe be afloiled without making 
Satisfaction. 


12 the Summe called Summa Roſella, in the 
Title Abſolutio quarta, the ſecond Article, it 
is ſaid» that he that is Excommunicate foz 
a Wrong » if he be able to make Datisfaci-= 
on, ought nut to be aſſoiled but he do (atisfle, 
and that they offznd that do aſſoil him but 
pet nevertheleſs he is aſſoiled; and if he be 
not able to make amends> that he muſk pet be 
aſloiled> taking a ſufficient gage to ſatisfle 
he be able hereafter, oz elſe that he make a 
other to ſatisfie, if he be able, And thele ſap= 
ings in many things hold not in the Laws of 
England. 

Doct. I p:ay the ſhew me wherein the Law 
of the Realm varieth therefoze. 

Stud. IA a man be Excommunicate in the 
Spiritual Court foz Debt, Treſpaſs» 0z ſuch 
other things as belong to the King's Crown 
and to his ropall Dignity» there he ought to 
be aſſoiled without making any Datisfaci= 
on» foz the Spiritual Court excedeth their 
power in that they held plea in thoſe caſes» 
and the party, if he will- may thereupon have 
a Przmunire facias, as well againſt the party 
that ſued him as againſt the Judge: and there= 
foe in this caſe they ought in Conſcience to 
make Abſolution without ary Datisfaction» 
fo: they not onely offended the party, in 
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calling him to anſwer befoze them of ſuch 
things as belong to the Law of the Realm, 
but alſo the King; foz he, by reaſon of ſuch 
Duits> may leeſe great advantages / by the rea⸗ 
ſon of the Writs oꝛiginals, judicials, Fines) 
Amerciameuts, and luch other things as might 
grow to him, if Duits had been taken in his 
Courts accozding to his Laws. And ac⸗ 
coding to this ſaying it appeareth in divers 
Statutes, that if a man lap violent hands 
upon a Clerk» and beat him» that foz the beat⸗ 
ing amends ſhall be made in the King's 
Court ; and foz the laping of violent hands 
upon the Tlerk - amends (hall be made in the 
Court=chziftian. Ind therekoze if the Judge 
in the Court⸗chziſtian would award the party 
to pield Dammages fo: the beating» he did a⸗ 
gainſt the Statute. But admit that a man 
be excommenged fo: a thing that the — 
al Court map award the partp to make 

tiskaa ion of, as fo2 the not inclofing of — 
Church⸗ ard, oz foz not apparelling of the 
Church conveniently ; then J think the party 
muſt make Reſtitution o: lay a ſufficient Cau⸗ 
tion if he be able oz he be aſſoiled: but if the 
party offer ſufficient Amends - and have his 
Fbſolution» and the Judge will not make him 
his Letters ofÞbſolution-if the Excommenge⸗ 
ment be of Recoꝛd in the King's Court, then 
the King may wꝛite unto the Spiritual Judg⸗ 
commanding him that he make the partp his 
Letters of Ybſolution upon pain of con⸗ 
tempt: and ik the lud Excommunicati- 
on be not of Re coꝛd in the King's Court - then 
the party may in ſuch cale have his Action 
againſt 
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againſt the Judge Dpiritual» foz that he would 
not make him his Letters of Abſolution. But 
if he be not aſſoilcd» oz if he be not able to make 
Datisfaction» and therefoze the Judge Spiri⸗ 
tual will not aſſoil him, what the King's 
Laws may doe in this caſe J am ſomewhat in 
doubt, and will not much ſpeak of it at this 
time; but, as I ſuppoſe» he may as well have 
his Iction in that calc foz the not aſſa ling him, 
as where he is aſſoiled, and that the Judge 
will not make him his Letters of Abſolution. 
And J ſuppoſe the ſame Law to be, where a 
man is accuſed foz a thing that the Judge had 
no power to accuſe him in, as foz Debt, 
Treſpaſs» 02 ſuch other. 
Doct. There he may have other remedies» as 

a Præmunire faciss, 02 ſuch other: and therefoze 
I ſuppoſe the other Action lieth not foz him. 
Stud. The Judge and the party may be dead» 
and then no Przmunire lieth: and though they 
were alive and were condemned in Præmunire, 
vet that ſhould not avoid the Exco ömengement: 
and therefo:e J think the Action hicth > ſpeci= 
ally if he be thereby dclaied of Actions that he 
might have in the King's Court if the ſaid 
Excommengement had not bin. 


CHAP, XXXIII. 


CE Whether a Prelate may refuſe a Legacie. 


T is moved in the ſaid Summe named Ro- 
ſclla,in the Title Alienatio 2o»the 11. Article, 
whether a Ptelate. may refuſe a Legacy : 
wherein divers opinions be recited there, which, 
as 
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as methinketh⸗ had nerd after the Laws of the 
Beal to be moze plainly declared. 

DoR. I pꝛay the ſhew me what the Law of 
the Realm will therein. 

Stud. I think that every Pꝛelate and Dove= 
reign that may onely ſuc and be ſued in his 
own name as Jbbots» Puozs, and ſuch oz 
ther» may refuſe any Legacy that is made to 
the Houle; foz the Legacy is not perfect till he 
to whom it is made aſſent to take it: foz elſe» 
if he might not refuſe it hc might be compel⸗ 
led to have Lands whereby he might in ſome 
caſe have great loſs, But that if he intend to 
refuſe, he muſt, as ſoon as his Title by the 
Legacy talleth, relinquiſh to take the P2ofits 
of the thing bequeathed; foz it one take the 
Pꝛoſits thereof, he all not after refuſe the 
Legacy; but pet his Succeſſoꝛ map - if he will ⸗ 
refuſe the taking of the P2ofits , to ſave the 
Youlc from pielding Dammages oz from 
Arrerages of Rents » if any ſuch be. Ind 
like Law is of a Remainder as is in Legacy, 
Foz though in the caſe of a Remainder » and 
alſo of a Debiſe, as molt men lap» the Free= 
hold is caſt upon him by the Law» when the 
Bemainder oz De viſe falleth: pet it is in his 
liberty to refuſe the taking of the P2ofits, and 
to refuſe the Remainder,if he will» as he might 
doe of a Gift of Lands oz Goods. Foz if a 
Gift be made to a man that refuſeth to take it⸗ 
the Gift is void; and if it be made to a man 
that is abſent. the Gift taketh no effe in him 
till he aſſent ; no moze then if a man diſleiſe 
one to another man's uſc- he to whole ule the 
Diſſeiſin is made hath nothing in the Land » 
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neis no Diſſeifo2» till he agree. And to ſuch 
Diſſetſins and Gifts an Fvbot oz Puoz may 
diſagree» as well as any other man. But after 
ſome men a Biſhop» of a Deviſe 02 Bemain=z 
der that ts made to the Biſhop and to the Dean 
and Chapter» noz a Dean and a Chapter of a 
Deviſe oz Bemainder made to them» ne ret 
the Maſter of a College of ſuch a Deviſe oz Be= 
mainder made ro him and to his Bꝛethꝛen⸗ may 
not diſagree without the Chapter oz Bꝛzethzen: 
for the Biſhop of ſuch Land as he hath with 
the Dean and Chapter ne the Dean noz Ma⸗ 
ſter of ſuch Land as they have with the Chap= 
ter 02 Bꝛethꝛen > map nor anſwer without tyre 
Chapter and Bꝛethzen: and therekoze ſome 
ſap» that if the Dean oz Maſter will retuſe oz 
diſclaim in the Lands that they have by the 
Devile oz Remainder» that Diſclaimer with= 
out the Chapter oz Bzethzen is void. And 
therefoze it is holden in the Law, that if a 
Biſhop be vouched to {Uarrant» and the Te= 
nant bundeth him to the Uarranty by reaſon of 
a Leaſe made to him by the Biſhop» and by the 
Dean andthe Chapter» yielding a Bent» that 
in that caſe the Biſhop map not diſclatm in 
the Reverſion without the aſſent of the Dean 
and Chapter : But yet if a Beverſion were 
granted to a Dean and a Chapter , and the 
Dean refuſc- the Gꝛant is void, Ind ſo it ap⸗ 
pcareth that the Dean map refule to take a 
Gift 02 Sꝛant of Lands oz Goods oꝛ of a Re= 
verſion made to him and to the Chapter; and 
pet he may not tiſagree to a Bemainder oz De= 
vile. Ind the diverſity is, becauſe rhe Be= 
mainder and De vile be caſt upon him without 
any 
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any Yſlent- whercupon neither the Dean oz the 
Chapter by themſelves map in no wile diſa= 
gre without the Aſſent of the other: But a 
Gift oz Gant is not good to them without 
they both aſſent. And in ſuch Gifts » as J 
ſuppoſe an Jnfant may diſagree as well as 
one of full age: but if a {Woman=covert diſ⸗ 
agre to a Gitt, and the Husband agres » that 
Gift is good. 

Do&.What if the Lands in that caſe of a man 
and his ife be charged with Dammages, 02 
be charged with moze Bent then the Land is 
woꝛth⸗ and the Hus band die z ſhall the Wife be 
charged to the Dammages oz tothe Bent z 

Stud. J think nay-if the Wife refuſe the Oc= 
cupation of the ground after her Yusband's 
death. And J think the ſame Law to be, if 
a Leaſe be made to the Hus band and the aife» 
vielding a greater Bent then the Land is 
wozth, that the Wife after the Busband's 
death may refuſe the Leaſe, to ſave her from 
the paiment of the Bent: and ſo map the 
Succeſſoꝛ of an Abbot. 

Do&. And if the Husband in that caſe o⸗ 
verlive the Wife > and then make his E xecu⸗ 
toꝛs and die · whether may his Executoꝛs in 
like wiſe refuſe the Leaſe ? 

Stud. It they have Goods lſufficient of their 
Teſtatoꝛ to pay the Rent, J think they map 
not refule it: but if they have not Goods ſuffi⸗ 
cient of their Teſtatoꝛ to pay the Bent to the 
end of the Term>J think» if they relinquiſh the 
Occupation, they may by ſpecial Pleading 
diſcharge themſctves of the Rent and the Leaſe; 
and if they do not » they may lightly charge 
them= 
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themſelves of their own Goods. And if a Leaſe 
be made foz term of life» the Bemainder to an 
Abbot foz term of life of J. at 8, reſerving a 
greater Rent then the Land is wozth» and af= 
ter the Tenant foz term of life dieth; the Abbot 
may refuſe the Bemainder> foz the cauſe befoze 
rehearſed :, and incaſe that the Abbot aſſent 
to the Remainder, whereby he is charged to 
the Rent during the time that he is Abbot⸗ 
and after he dieth oz ts depoſed» living the ſaid 
J. at S; in that caſe his Ducceſſoz may dil⸗ 
charge himſelf> by refuſing the Occupation of 
the Land, as is afoze ſaid. But A think that 
if ſuch a Remainder were made to a Dean 
and to the Chapter . and the Dean agree with= 
out the Aflent of the Chaprer » that in that 
caſe the Dean and the Chapter may after= 
wards diſagree to the Bemainder » and that 
the act of the Dean without the Aſſent of the 
Chapter ſhall not charge the Chapter in that 
behalf, And thus it appeareth , though the 
meaning of the ſ{a4d\ Chapter and Article in 
the ſaid Dumme be'> that a Pꝛelate may 
not diſagree unto a Legacie foz hurting of a 
Houle > pet he may after the Laws of the 
Realm diſagree thereto where it ſhould hurt his 
Houle. And if in a Præcipe quod reddat there be 
but one Tenant » be he Dpiritual oz tempo= 
ral / and he refuſe by way of Diſclaimer » in 
ſuch caſe where he may diſclaim by the Law; 
there the Land (hall veſt in the Demandant 2 
andif there be two Tenants» then it hall veſt 
in his fellow» if he will take the whole Te= 
nancy upon him ; 02 elſe it hall veſt in the De= 
mandant, But if an Abbot oz Lay-man — 
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fuſe the taking of the Pzofits, and Hewa ſye⸗ 
cial cauſe why it Hould hurt him if he do af= 
ſent . and be there by diſcharged» as is (aid be= 
foe : in whom the Land Hall then veſt it is 
m02e doubt, whereof J wilt nofarther ſpeak 
at this time. And thus it appeareth by divers 
of the Caſes that be put in this Chapter» that 
he that is ignozant in the Law of the Realm 
hall lack the true judgement of Conſcience in 
many cales. Foz in many of theſe caſes what 
map be done therein by the Law» muſt alſo be 
obſerved in Conſcience Ec. 


CHAP. XXXIV. 


Whether a Gift made under a Condition be 
void, if the Sovereign onely break 
the Condition. 


N Summa Roſella, in the Title Alienatio» the 
12. Article, is asked this Queſtion : {Uhe= 
ther a Gift made under a certain fozm may bc 
avaided oz revoked» becauſe the Pzelate 0z Do= 
vereign onely did bzeak the fozm 4 and it is 
there anlwered » that it may not; fo: that the 
deed of rhe Pꝛelate onely ought not to hurt the 
Church: and ik thoſe wozds (under a manner) 
be underſtood of a Gift upon Condition - as 
thep ſeem to bc. then the laid Solution hold⸗ 
eth not in this Realm neither in Law no: 
Conſcience. 

Do. What is then the Law of England if a 
man infeoff an Abbot by Deed indented» upon 
Convition that if the Þbbot pay not the Feof- 
foz a certain ſumme of money at ſuch a we , 
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that then it hall be lawfull to the Feoffoz to 
re=enter> and at that day the Þbbot faileth of 
his paiment; may the Feoffoz lawfully re⸗ 
enter and put out the Þbbot ? 

Stud. Pea verily , foz he had no right to the 
Land but by the Gift of the Feoffoz and his 
Gift was conditional; and therefoze if the 
Condition be bzoken> it is lawfull by the Law 
of England foz the Feoffoz to re-enter» and to 
take his Land again» and to holdit as in his 
firſt Eſtate : by which Re⸗entry » after the 
Laws of the Realm, he diſp:ovcth the firſt 
Livery of ſeifin> and all the meſne ads done 


© between the firit Feoffment and the Re⸗entry. 


And it forceth little in the Law» in whom the 
default be that the Condition was not perfoꝛ⸗ 
med» whether in the Abbot⸗ oz in his Covent» 
02 in both, oꝛ in any other perſon whatſoever 
he be» except it be in the Feoffoz himſelf. And 
it is great diverſity between a clear Gift made 
to an Þbbot without Condition» and wherc it 
is made with Condition: fo: when it is made 
without Condition the ad of the Abbot onelp 
ſhall not by the Common Law diſherit the 
Houſe» but it be tn very few cales. But pet 
upon divers Dtatutcs the ſufferance of the Ab⸗ 
bot-onely may diſherit the Houſe; as by his 
Ceaſſer, oz by levying of a Croſs upon a Houſe 
againſt the Dtatute thereof made» in which 
caſe the Youſe thereby ſhall leeſe the Land: 
and ſome ſap that by the Common Law upon 
his Diſclatmer in Avowꝛy a Writ of right of 
Diſclaimer tieth. But if the Gift be upon 
Condition, it ſtandeth neither with Law no: 
Conſcience that the Abbot hould have any 
moze 
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moze perfect 02 (ſure Eſtate then was given un⸗ 
to him: and therekoze as the ſaid Eſtate was 
made to the Houle upon Condition, fo that E= 
ſtate may be avoided foz not perfozming of the 
Condition, And J think verily that this J 
ha ve ſaid is to be holden in this Bcalm both 
in the Law and Conſcience» and that the De⸗ 
crees of the Church to the contrary bind not 
in this caſe. But if the Lands be given to an 
Abbot and to his Covent, to the intent to find 
a Lamp, oz to give certain Jlms to poo2 men; 
though the Jntent be not in thoſe caſes fulfil= 
led, pet the Feoffo: no2 his Heir may not re= 
enter; koz he reſerved no Be-entry by expꝛels 
words: ne in the wozds ⸗ when he ſaid» to che 
intent to find a Lamp, oz to give Alms, tc. is im⸗ 
plied no Re⸗entrp: ne the Feoffoz noz his 
Heirs (hall have no remedy in ſuch caſcs » un= 
leſs it be within the caſe of the Statute of 
Weſtminſt. the ſecond» that giveth the Ceſſavit 
de Cantaria. 


CHAP. XXXV. 


4 Whether a Covenant made upon a Gift to 
the Church, that it ſhall not be 2 
licned, be good. 


N the laid Dumme » called Summz Roſclla , 
the laid Title Alienatio» the 13. Article is 
asked this Nucſtion » TGhether a Covenant 
made upon a Gift to the Church » that it all 
not be aliened> be good. And the lame Queſti⸗ 
on is moved again in the ſaid Summa called Ro- 
ſella, in the Title Conditio, the firſt Article, 
a and 


CHAPTER XXXV. 255 


and in Summa Angelica, in the Title Donatio 
prima» the 51. and 52. Articles. And the in= 
tent of the Queſtion there is» {Ahether not⸗ 
withſtanding that the condition be good to 
ſome Ylienations» whether that yet it be good 
to reſtrain Ylienations foz the Redemption of 
them that be in Captivity under the Jnfi= 
dels, oz foz the greater advantage of the 
Houſe. And though the better Opinion be 
there» that the Condition may not be bzoken 
foz Redemption of them that be in Captivityz 
petit is in manner a whole Opinion that it 
may be ſold fox the greater adbantage to the 
Houle : fozit is ſaid there» that it may not be 
taken but that the Intent of the Giver was 
ſo; and therefoze they call the Condition that 
pꝛohibiteth it to be ſold Conditio turpis, that is 
to ſap» Þ vile Condition: wherefoze thep re= 
gard it not. But verilp⸗ as J take it, if a 
Condition may reſtrain any manner of YAlie= 
nation» then it ſhall as well reſtrain Aliena⸗ 
tions foz the two cauſes befote rehearſed- as fox 
any other cauſes 2 and though methinketh that 
the Condition is goody» and after the Laws of 
the Realm that upon Gifts to the Church = 
lienation is teſtrained; pet I ſhall touch one 
reaſon that is made to the contrary» that is 
this. There is a clear ground in the Laws 
that if a Feoffment be made to a common per= 
ſon in Fee, upon Condition that the Feoffee 
all not alien to no man» that Condition is 
void becauſe it is contrary to the Eſtate of 
a Fee=flmple» to bind him that hath the E= 
ſtate that he ſhould not alien if he liſt, Ind 
ſome ſap that an Abbot _ bath —"_ — 
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bim and to his Ducceſſozs hath as high and 
as perfect a Fee-ſlmple as hath a Lay=man 
that hath Land to him and to his Heirs : and 
therefoze they ſay» that it is as well againſt the 
Law of the Realm to pzohibit that the Abbot 
all not alien» as it is to pzohibit a Lay-man 
thereof. Ind though it be therein true as 
they lay as to the highneſs of the Eſtate» vet 
methinketh there is a great diverſity bet 
the Caſcs concerning their Altenations. Foz 
when Lands be given in F#-\imple to a com- 
mon perlon- the Intent of the Law is that 
the Feoffe ſhall have power to alien» and if jhe 
do alien» it is not againſt the Intent of the 
Ta, ne vet againſ} the Intent of the Fe- 
offoz 3 but when Lands be given to an Ab⸗ 
bot and to his Ducceſſozs> the Intent of the 
Jaw is, andaiſo of the Giver» (as it is to 
meſume) that it Gould remain in the Houſe 
ko ever; and therefoze it is called Mortmain, 
that is to ſay» a dead hand, as who ſaith that 
it Gall abide there alway as a thing dead to 
the + Ind therefoze- as I ſuppoſe- the 
Law ſuſker that Condition to be good, 
that is made to reſtrain that ſuch Mortmais 
Gould not be aliened; and that yet it may 
mah hit the ſame Condition to be made upon 
a Feoffment made in F&-flmple to a wan 


aud ta his Heirs: foz that is the moſt high» the 


molt free- and the moſt pure eſtate that is in the 
Law. But the Law ſuſtereth ſuch a Condition 
to be maye upou a Gift in tail-becauſe the Dta- 
tute pz0hibiteth that no Ylienatiou ſhould be 
made thereof. Ind then» as the Law fuffer= 
eth ſuch a Condition upon Gift in * 
that 
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that is to ſay» that it hall not be aliened, to 
be good; lo it judgeth the Condition alſo ac⸗ 
cozding to the woꝛds: that is to ſay » if the 
Condition be general» that they ſhall alien to 
no man> as this Caſe is> that it (hall be ta⸗ 
ken generally accozding to the wozds> and it 
hall not be taken that the Intent of the Giver 
was otherwiſe then he expzeſſed in his Gift: 
though percaſe if he were alive himſelf, and 
the queſtion were asked him whether he would 
be contented it ſhould be altened foz the ſaid 
two caſes oz not, he would ſay Pea; but 
when he is dead no man hath authozity to 
interpꝛet his Gift otherwile then the Law 
ſuffcreth > noz otherwiſe then the wozds of the 
Gift be. And if the Condition be ſpecial 
that is to ſay that the Land tall not be 
aliened to ſuch a man oz ſuch a man, then 
the Condition ſhall be taken accoꝛding to the 
woꝛds . and then the y may be aliened as foz that 
Condition to any other but to them to whom 
it is exp:eſly pzohibited that the Land ſhoulu 
not be aliened to. And if the Lands in that 
taſe be aliened to one that is not excepted in 
the Condition, then he may alten the Land 
to him that is firſt exceptey without bzeak= 
ing of the Condition ; foz Conditions be ta= 
ken ftricly tn the Law» and without Equity. 
And thus methinketh > that becauſe the ſaid 
Condition is general» and reſtraineth all Ali⸗ 
tnations, that it may not be aliened neither by 
the Law of the Realm» ne pet by Conſcience 
no moze fox the ſaid two cauſes» then it map fo: 
any other cauſe. And this caſe muſt of neceſ= 
fity be judgey after the Rules and n 
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of the Law of the Realm and after no other 


Law» as me ſemeth. 


CHAP. XXXVI. 


C If che Patron preſent not within fix months, whe 
ſhall preſent. 


N the ſame Sum called Summa Roſella, in 

the Title Beneficium, in principio, it is agk- 
ed. It the Patron pꝛeſent not within (ix 
months who ſhall pzeſent> and within what 
time the Pzelentment muſt be made. And it 
is anſwered there» that if the Patron pzeſent 
not within x months. that the Chapter ſhall 
habe dx months to pꝛeſent; and if the Chay- 
ter pꝛeſent not within x months that then 
the Bilhop ſhall have other Ax months; and 
if he be negligent > then the Metropolitan 
chall have other x months; and if he pꝛe⸗ 
lent not, then the Pꝛeſentment is devolt to 
the Patriarch; and if the Metropolitan 
have no Duperiour under the Pope, then the 
Pꝛeſentment ts devolt to the Pope. Ind 0, 
as it is ſaid there, the Þrchbiſhop Hall ſupply 
the negligence of the Biſhop> if he be not ex- 
empt ; and if he be exempt» the P:elentment 
immediately ſhall fall upon the 'Biſhop » to 
the Pope, And, as J ſuppoſe, theſe dic 
verſities hold not in the Laws of the 
Realm. 

Doct. Then, J pꝛay thee» ſhew me who (all 
preſent by the Laws of the Realm» if the 


Patron do not pꝛeſent within ix „ 
rug, 
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Stud. Then foz default of the Patron the Bi⸗ 
hop {hall pzeſent- unleſs the King he Pa= 
tron; and if the Biſhop pꝛeſent not within 
dx months, then the Metropolitan ſhall pꝛe⸗ 
ſent» whether the Biſhop be exempt 02 not; 
and if the Metropolitan pzeſent not within 
the time limited by the Law, then there be 
divers opinions who ſhall pꝛeſent, foz ſome 
ſay the Pope ſhall pzeſent» as it is ſaid befoze» 
and ſome ſay the King ſhall pzeſent. 

Doct. What reaſon make they that ſay the 
King ſhould pꝛeſent in that caſe : 

Stud. This is their reaſon ; they ſay that the 
King is Patron paramount of all the Bene⸗ 
fices within the Realm. And they lay kar⸗ 
ther ⸗ that the King and his Pꝛogenitoꝛs Kings 
of England, without time of minde, have had 
authozity to derermine the right of Patrona= 
ges in this Realm in their own Courts» and 
are bound to ſee their Dubjects have right in 
that behalf within the Realm» and that in 
that caſe from him lieth no Appeal. And then 
they ſay, that if the Pope in this caſe Hould 
pielent- that then the King ſhould not onel p 
leſe his Patronage paramount, but aiſo that 
he Gould not ſometime be able to doe right to 
his Dubjects. 

Doct. In what caſe were that; 

Stud. It is in this caſe: The Law of the 
Bealm is, that if a Benefice fall void » then 
the Patron ſhall pzeſent within ür months; 
and if he do not» that then the O:vinary tall 
pzeſent : but pet the Law is farther in this 
caſe » that if the Patron pꝛeſent befoze the 
D2dinary puts in his Clerk, that then 
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he Patron of right alk enjoy his Pzefen 
ment; and ſo tt is though the time Houtd fall 
after to the Metropolitan, oʒ to the Pope. Ind 
ſk the Ptefentment d kall to the Pope, 
then though the ovowlon abode ſttil void, 
ſo that the Patron might of right pꝛeſent, 

t the Patron ſhould not know to whom he 

ould pzeſent > untefs he ſhoutd go to the 
Pope» aud fo he ſhouty fati of Right within 
the Bealm. And if percafe he went to the 
Pope» aud pꝛelented an able Clerk unto htm; 
and vet his Clerk were refuted- and another 
put in at the Collation of the Pope- oz at the 
Pꝛeſentment of a Stranger; vet the Patron 
could have no remedy koz the wrong within 
the Realm, foz the Incumbent might abide 
ſtill out of the Realm. Ind therefoze the 
Law will (uffer no Title in this cafe to fall 
to the Pope. And they ſap» that foz a like 
reaſon it is, that the Law of the Beatm 
will not allow an Excommengement that is 
certified into the King's Court under the 
Pope's Bulls; Foz if the party offered 
fufficient Amends» and pet could not obtain 
his Letters of Ablotution, the King ſhould 
not know to whom to w2ite foz the Letters 
of Abſolution- and the partp could not have 
— and that the Law will in no wile 

uffer. 

Do&. The Patron in that cafe may pꝛe⸗ 
ſent to the Owinarp⸗ as long as the Church 
is votd; and if the Dzyinary accept him 
not, the Patron map have his remedy a⸗ 


Wen, gatnft him within this Beahn. But if 


"Ia Pope will pur in an Incumbent befozc 
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the Patros pyeſent-it is reaſon that he ha be the 
Pzelentment, as me ſeemeth> befoze the Ring. 
Stud. When the Oꝛdinary hath ſurcelleq his 
time > he hath loſt his power as to that Pze= 
ſentment , ſpecially if the Collation be devoit 
to the Pope. And alſo when the Pzelentment 
is in the Metropolitan, he hall put in the 
Clerk himſelf and not the Ozdtnary. And 
ſo there is no default in the Oꝛdinary⸗ though 
he preſent not the Clerk of the Patron» if his 
time be paſt; and ſo there lieth no remedy a⸗ 
gainſt him foz the Patron. 

Doct. Though the Incumbent abide till 
out of the Realm, pet may a Quare impedit 
lie againſt him within the Realm: andif the 
Incumbent make default upon the Diſtreſs» 
and appear not to ſhew his Title, then the 
Patron ſhall have a (Urit to the Biſhop ac⸗ 
cozding to the Dtatute, and ſo he is not with= 
out remedp., 

Stud. But in this caſe he cannot be ſummo⸗ 
ned, attached > noz diſtrained, within the 
Beaim. 

De&. He may be ſummoned by the Church» 
as the Tenant may in a Writ of right of Ad⸗ 
vowſon. 

Stud. There the Advowſon is in demand » 
and here the Pꝛelſentment is onely in debate; 
and ſo he cannot be ſummoned by the Church 
here no moze then if it were in a Writ of An⸗ 
nuity> and there the common Return is, 
quod Clericus eſt beneficiarus, non habens Lai. 
cum feod' ubi poreſt ſummoneri. And though 
he might be ſummoned in the Church» yet 
he might neither be —— noz diſtraing 
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there; and ſo the Patron ſhould be without 
remedy. | 

Do&. Ind if he were without remedy⸗ he 
Hould pet be in as good caſe as he ſhould be 
if the King Hould pzeſent : fox if the Title 
ſhould be given to the King» the Patron had 
loſt his Pzclentment clcarly foz the time, 
though the Church abide till void. Foz J 
have heard ſay that in ſuch P:eſentments no 
time after the Law of the Bealm runneth 
unto the Ring. | 

Stud. That is true, but there the Pꝛeſent⸗ 
ment ſhould be taken from him by right and 
by the Law» and here it (ould be taken from 
him againſt the Law · Land there as the Law 
could not help him ; and that the Law will 
not ſuffer. 

Doa. Pet methinketh alway that the 
Title of the Lapſe in ſuch caſeis given by 
the Law of the Church - and not by the 
tempozal Law: and therefoze it fozceth but 
little what the tempozal Law will in it» as 
me leemeth. 4 
Stud. In ſuch Countreys where the Pop: 
hath power to- determine the right of tem- 
pozal things» IJ think it is as thou ſapeſt; 
but in this Realm it is not fo, Ind the 
right of Pꝛeſentment is a tempozal thing» 
and a tempozal inheritance : and therefoze 
F think it belongeth to the King's Law 
to determine, and alſo to make Laws who 
ſhall pzeſent after fix months, as well as 
befoze> ſo that the Title of Examination 
of Ability oz Non-ability be not there⸗ 
vp taken from the D:dinary. And in — 
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wiſe it is of Avoidance of Benefices, that is 
to ſay / then it hall be judged by the King's 
Laws when a Benefice hall be ſaid void» and 
when not⸗ and not by the Law of the Church: 
as when a Parſon is made a Biſhop? 0z accep⸗ 
teth another Denefice without a Licence oz re= 
ligneth- oz is depzived; in thele caſes the Com= 
mon Law ſaith» that the Beneficc is void» and 
ſo they ſhould be» though a Law were made by 
the Church to the contrary. Ind lo if the 
Pope ſhould have any Title in this caſe to pꝛe⸗ 
ſent» it ould be by the Law of the Realm. 
And Jhave not ſen ne heard that the Law 
of the Realm hath given any Title to the 
Pope to determine any tempozal thing that 
may be lawfully determined by the King's 
Court, 

Do&. It ſemeth by that reaſon that thou 
haſt made now» that thou pꝛeterreſt the King's 
Authozitp in Pꝛeſentments bekoze the Pope's ; 
and that methinketh ſhould not ſtand with the 
Law of God, th the Pope is the Uicar=ge= 
neral under God, 

Scud. Thar J have ſaid pzoveth not that foz 
the higheſt pꝛekerment in Pꝛeſentments he is to 
have authozitp to examine the Þbility of the 
Parſon that is pzeſented » fo2 if the Pzeſentee 
be able» it ſufficeth to the diſcharge of the Oꝛ⸗ 


dinarp by wWhomloever he be pzeſented > and 


that Yuthozity is not denied by the Law of 
the Realm to belong alway to the Spiritual 
Aurisdiction, But my meaning t9> that as 
to the Right of Pꝛeſentments and to deter= 
mine who ought to pꝛeſent > and who not >» 
and at what time» and when the Church = 
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be judged to be void» and when not belong to 
the King and to his Laws: foz elſe it were a 
thing in vain foz him ts hold Plea of dvow= 
ſons „ 02 to determine the Wight of Patro= 
nage in his own Courts, and not to have au⸗ 
thozity to determine the Bight thereof, and 
thoſe Claims ſeemeth not to be againſt the Law 
of God. And lo me leemeth in this caſe the 
Pꝛeſentment is given the King. 

Do&. And if the King ſhould have Bight to 
pzelent > then might the Church happen to 
continue vold foz eber: foz> as we have (aid 
befoze - no time runneth to the King in ſuch 
Pꝛeſentment. 

Stud. It any ſuch caſe happen » if the King 
— not- then map the Dzdinary let in a 

eputy to ſerbe the Cure as he map doe when 
negligence is in other Patrons that map pꝛe⸗ 
ſent and do not: and alſo it cannot be thought 
that the King» which hath the Rule and Go= 
vernance over the people, not onely of their bo⸗ 
dies / but alſo of their Souls, will hurt his 
Conſcience and ſuffer a Benefice continually 
to ſtand without a Curat» no moꝛe then he doth 
in Advowlons that be of his own P:elent= 
ment. 


CHAP. XXXVII. 


CE Whether the Preſentment and Collation of 
Benefices and Dignitics, voiding at Rome, 
belongeth onely to the Pope, 


N the ſame Summe , called Summa Roſella , 
in the Title Beneficium primum, in the 13. 
Article, jt is ſaid that Wenefices > Dig⸗ 
nities 
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nities and Parſonages voiding in the Court of 
Rome map not be given but by the Pope; any 
likewiſe of the Pope's Dexvants» and of other 
that come and goe from the Court if they die 
in places nigh to the Court within two dates 
journey- all theſe belong to the Pope: but if 
the Pope pzelent not within a month ⸗ then af= 
ter the month they to whom it betongeth to 
preſent may pꝛeſent by themſelves oncty» oz by 
their Micar⸗general, if they be in far parts. 
And thele ſayings hold not in the Law of the 


Realm. 


Doct. A hat is the cauſe that they hold not 
in this Realm as well as in all other Realms; 

Stud. One cauſe is this: The King in this 
Bealm , accozving to the ancient right of his 
Crown, of all his Advowſons that be of his 
Patronage ought to pꝛeſent - and in like wiſe 
other Patrons of Beknefices of their Pzeſent= 
ment: and the Pleas of the right of Pꝛeſent⸗ 
ments of Benefices within this Realm belong 
to the King and his Crown. And theſe Ti= 
ties cannot be taken from the King and his 
Subjects but by their Yllent 3 and the Law 
that is made therein to put away the Title 
bindeth not in this Realm. And over that, be= 
fore the Dtatute of 25 E. 3. there was a great 
inconvenience and miſchiek by reaſon of divers 
P2oviſtons and Reſervations that the Pope 
made tothe Benefices of this Bealm» contra⸗ 
xy to the old Right of the King and other 
Patrons ef this Realm as well to the Arch⸗ 
biſhopzicks> Biſhopꝛicks, Deanrics and Yb= 
bies, as to other Dignitics and Benelices 
of the Church, And many times Aliens 
thereby 
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thereby had Benefices within the Bealm that 
underſtood not the Engliſh tongue, ſo that they 
could not counſel ne comfozt the people when 
ned required; and by that occaſſon great rich⸗ 
es was conveyed out of the Realm. Mhere⸗ 
foze , to avoid ſuch inconvenience » it was 0o:= 
dained by the ſaid Dtatute» that all Patrons» 
as well Spiritual as tempozal » ſhould have 
the Pꝛelentments krely: and in caſe the Col- 
lation oz Pꝛoviſion were made by the Pope in 
diſturbance of any Spiritual Perſon » that 
then foz that time the King Gould have the 
Pzeſentment : and if it were in diſturbance 
of any Lap⸗ Patron, that then if the Patron 
pꝛeſented not within the half pear after ſuch 
Uoidance» noz the Biſhop of the place with= 
in a month after the half pear » that then the 
King Gould have alſo the Pzeſentment - and 
that the King ſhould have the P2ofits of the 
Wenefices ſo occupied by P2oviſion - except 
Abbies and Pꝛiozies: and other Houſes that 
have College and Covent» and there the Col⸗ 
lege and Covent to have the Pzofits. And be⸗ 
cauſe the Statute is general - and excepteth no 
ſuch Benefices as ſhall void in the Court of 
Rome, oz in ſuch other place as befoze appear⸗ 
eth thcrefoze they bz taken to be within the 
P2oviſion of the ſaid Dtatute as well as the 
Benefices that void within the Bealm : and 
all Pzoviſ:25 and Executozs of the ſaid Colla⸗ 
tions and P:oviſions» and all their Jtturnies> 

Notaries and Maintainers, (all be out of the 

p2otection of the King» and ſhall have like pu= 

niſhment as they ſhould have foz executing of 
Bencficcs voiding within the Realm. 
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Doct. But I cannot ſe how the ſaid Dta= 
tute may ſtand with Coulcience > that ſo far 
reſtrained the Pope of his liberty, which - as 
__ ſemeth> he ought in thts caſe of right to 
have. 

Stud. Becauſe (as J ſuppoſe) that Patrons 
ought of right to have their Pꝛeſentments un= 
der ſuch manner as they claim them in this 
KBealm» as J have ſaid befoze» and as in the 
26. Chapter of this Book appeareth mote at 
large. And alſo fozaſmuch as it appeareth 
evidently > that great inconvenience followed 
upon the ſaid P2oviſſons > and that the ſatd 
Dtatute was made to avoid the ſame, which 
fith that rime hath been ſuffered by the Pope» 
and hath been altwap uſed in this Bealm 
without reſiſtance» it ſemeth therefoze that the 
ſaid Dtatute (ould therefoze ſtand with good 
Conſcience, 


CHAP. XXXVIII. 


C If a Houſe by chance fall upon a Horſe 
that is borrowed , who ſhall beat 
the loſs ? 


H the ſatd Dumme> called Summa Roſella , 
in the Title Caſus fortuitus, in the begin= 
ning- is put this Caſe : It a man lend another 
a Hozſc-which is called there a Depoſitum, and a 
Youſe by chance falleth upon the Hozle»- whe= 
ther in that caſe he ſhall anſwer foz the Hole. 
And it is anſwered there, that if the Houſe 
were like to fall that then it cannot be taken 
as aChance- but as the default of him that =- 
the 
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the Hozle delivered to him: But if the Houſe 
were ſtrong> and of likelihood and by common 
pꝛeſumption in no danger of falling» but that 
it fell. by ſudden Tempeſt» 0z ſuch other Caſu⸗ 
alty» that then it hall be taken as a Chance, 
and he that had the keeping of the Hozle Hall 
be diſcharged, And though this diverſity a= 
greth with the Laws of the Bealm ; pet fo: 
the moze plainer declaration thereof > and fo: 
the mozc like caſes and chances that may hap⸗ 
pen to Goods that a man hath in his keping 
that be not his own» I chall adde a little moze 
thereto that ſhall be ſomewhat ncceſſary » as 
methinketh to ths owering of Conſcience. 
Firſt» a man may have of another by way of 
Lone oz bozrowing» Money, Cozn-Wine» and 
ſuch other things». where the ſame thing can= 
not be delivered if it be occupied» but another 
thing of like nature and like value muſt be de= 
livered fox it; and ſuch things he that they be 
lent to may by fatce of the Lone uſe as his 
own , and therefoze if they periſh » it is at his 
jeopardy 2: and this is molt pzoperly called a 
Lone. Alſo a man may lend to another a 
Ho:ſe> an Oxe> a Cart» oz ſuch other things 
that may be delivered again, and they by foꝛce of 
that Lone may be uſed and occupied reaſonably 
in ſuch manner as they werte bozrowed foz - 
oz as tt was agred in the time of the Lone 
that they ould be occupied: and if ſuch things 
be occupied otherwiſe then accoꝛding to the in⸗ 
tent of the Lone and in that occupation they 
p?riſh, in what wilc ſoe ver they perth» ſoit be 
not in default of the Owner» he that bozrowey 
them (3ll be charged therewith in Law any 
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Confcience 3 and it he that bozrowed them oc= 
cupy them in ſuch manner as they were lent 
foz> and in that occupation they periſh in de⸗ 
fault of him that they were lent to, then he 
all anſwer fo: them; and if they periſh not 
thzough his default» then he that oweth them 
ſhall bear the loſs, Yiſo if a man have Goods 
to keep to a certain day » foꝛ a certain recom= 
pence fo: the keeping» he ſhall ſtand charged oz 
not charged after as default oz not default all 
be in him» as befoze appeareth: and ſoit is if 
he have nothing foz the keping. But if he 
have foz the keeping > and make a pꝛomiſe fo; 
the time of the deliverp> to re⸗ deliber them ſafe 
at his peril » then he (hall be charged with 
all Chances that may fall. But if he make 
that pzomtle- and have nothing foz keeping» J 
think he is bound to no ſuch Caſualties , but 
that be wilkull and his own default / foz that is 
a nude oz a naked Pzomile» whereupon, as J 
ſuppole- no Action lieth. Alſo if a man find 
Goods of another» if they be after hurt oz loſt 


' by wilfull negligence» he ſhall be charged to the 


Owner: but if they be loſt by other Caſualtp» 
as if they be laid in a Houſe that by chance is 
burned» oz if he deliver them to another to keep 
that runneth away with them think he be 
dilcharged. And thele diverſities hold moſt 
commonly upon Pledges» oz where a man hi⸗ 
reth Goods of his ncighbour to a certain dap 
foz certain money. Ind many other di⸗ 
verſities be in the Law of the Realm 
what ſhall be to the jeopardie of the one, and 
what of the other» which J will not ſpcak of 
at this time. Ind by this it map appear> that 

it 
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it is commonly holden in the Laws of Eng- 
land; if a common Carrier go by the waies 
that be dangerous fo2 robbing, oz dzive by 
night - oz in other inconvenient time, and be 
robbed , oꝛ if he overcharge a Hozle- whereby he 
kalleth into the water oz otherwiſe > ſo that 
the Dtuf? is hurt oꝛ impaired; that he ſhall 
ſtand charged foz his Misdemeanour: and 
if he would percaſe refuſe to carry it, unleſs 
pꝛomiſe were made unts him that he ſhall not 
be charged fo: no Wisdemeanour that ſhould 
be in him» the pꝛomiſe were void; fox it were 
againit reaſon and againſt good manners, and 
{5 it is in all other caſcs like. And all theſe di= 
verſities be granted by lecundary Concluſſons 
derived upon the Law of Reaſon» without any 
Statute made in that behalf, And perad⸗ 
venture Laws, and the Concluſtons therein. 
be the moze plain and the moze open, Foz if 
any Statute were made therein» AJ think ve= 
rily mo Doubts and Queſtions would ariſe 
upon the Statute then doth now when they 
— onely argued and judged after the Common 
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CHAP. XXX. 


C If a Prieſt have wone much Goods by ſay- 
ing of Maſs, wherher he may pive thoſe 
Goods, or make a Will of them. 


N the laid Summe called Summa Roſelle, 
in the Title Clericus quarrus, the third Ar⸗ 
tic le, is asked this Queſtion: It a Pꝛieſt have 
wone much Goods by laying of Mals, 1 
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ther he may give thoſe Goods oz make 4 
Will of them. Mhereto it is anſwered there» 
that he may give them oz make a can of 
them» ſpecially when a man bequeaths money 
fo: to have Baſſes ſaid fo: him. And the like 
Law is ot ſuch things as a Clerk winneth 
by the reaſon of an Office : foz it is ſaid therey 
that ſuch things come to him by reaſon of his 
own Perſon. CQhich fayings J think accom 
with the Law of the Realm. But fozaſmach 
as in the (aid Yrticle> and in divers other pla⸗ 
ces of the ſaid Chapter» and in divers other 
Chapters of the ſativ Summe, is put great 
diverſity between ſuch Goods as a Clerk hath 
by rcaſon of his Church» and ſuch Goods as he 
hath by reaſon of his Perfon; and that he 
mult diſpoſe ſuch Goods as he hath by reaſon 
of his Church in ſuch manner as is appointed 
by the Law of the Church ⸗ ſo that he may not 
diſpoſe them ſo liberally as he may the Goods 
that come by reaſon- of his own Perſon z 
therefoze I ſhall a little touch what Dptritual 
men may doe with their Goods after the Law 
of the Bealm., 

Firſt» a Biſhop» of ſuch Goods as he hath 
with the Dean and Chapter» he may neither 
make Gift noz Bequeſt; but of ſuch Goods as 
he hath of His owon by reaſon of his Church⸗ 
oz of the Gift of his Anceſtoꝛzs 02 of anp o⸗ 
ther oz of his Patrimony» he may both make 
Gifts and Bequeſts lawfully. Ind an Abbot 
of the Goods of his Church may make a Gift 
and that Gift is good as to the Law: 
—_ what it is in Conſciences that is after 


and intent and quality of the Gift. 
D Foz 
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Foz if it be ſo much that it notably hurteth 
oz the Covent, oꝛ if he give away the 
ks oz the Chalices oz ſuch other things 
long to the Dervice of God» he offend= 
ech in Conſcience z and pet he is not puniſhable 
u the La, ue pet by Subpœna, after ſome 
men- ne in noue.other wile but by the Law of 
| $2 Waſter of the Goods of his 
nevertheleſs J will 


riſþjoners- aud part to the building of Church⸗ 
es oz gibe part to the Ominaxie- 02 to poo; 
men ⸗ oꝛ in ſuch other manner as it is appoint⸗ 
ed by the Law of the Church» they ofend not 
therein unleſs they think themſelves bounden 
thereto by duty» aud by authozity of the Low 
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of the Church. not regarding the King's 
Laws.; to i they doe ſo, it ſæmeth they refit 
the O:dinances of Cod. which hath geben 
voter to Ptinces to make Laws. But there» 
as the Pope hath Dovereignty in tempozal 
things as he hath in Dpiritual things» there 
ſome ſay that the Goods of P:ieſts muſs in 
Conſcience be diſpoſed as is contained in the 
ſaid Mumme. But that holdeth not in this 
Realm: foz the Goods of Dpiritual men be 
tempoꝛal in what manner ſoever they come to 
them, and muſt be ozdered after the tempezal 
Laws as the Goods of the tempozal men muſs 
be. Howbeit-» it there were a Dtatute ma de 
in this caſe of like effect in many points as the 
Laws of the Church is>A think it were a right 
good and a p:ofitable tute. : 


CHAP. XL, 
E Who ſhall ſucceed a Clerk that dieth inteſtate? 


KN the ſaid Dum: called Roſe lla, in the Chay⸗ 
tex Clericus quarcus, the 7. Irtiele, is ashed 
this Queſtion» hoe Hall ſucced to a Clerk 
that dieth inteſtate p and it is anſwered-Thae 
in Gqods gotten by realen of the Church the 
Gall ſucceed ; but in other Goods 
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of the Congregation» but he hath a Benefice 
clearly ſeparate as if he be a Parſon of a 
Pariſh⸗ Church ⸗ oꝛ is a P:eſident , oꝛ an Arch⸗ 
deacon not beneficed by the Chapter then the 
Goods gotten by reaſon of his Benefice all 
goe to his Ducceſſoz and not to the Chapter, 
Ind none of thele ſayings hold place in the 
Laws of England. 

Doct. (Ahat is then the Law, if a Parſon of 
a Church oꝛ a Uicar in the Countrey die inte⸗ 
ſtate» oz if a Canon ſecular be alſo a Parſon, 
and have Goods by reaſon thereof- and alſo by 
a Pzebend that he hath in a Cathedzal 
Church · and he die inteſtate» who ſhall have 
his Goods: 

Stud. At the Common Law the Oꝛdinary 
in all theſe Caſes may adminiſter the Goods 
and after he muſt commit Adminiſtration to 
the next faithfull Friends of him that is dead 
inteſtate that will deſire it, as he is bound to 
doe where Lay⸗ men that have Goods die inte⸗ 
tate, And if no man deſire to have Þdmi- 
niſtration then the O:dinary may adminiſter, 
and \e& the Debts payed ; and he muſt beware 
that he pay the Debts in ſuch order as is 
appointed in the Common Law : foz if he 
pay Debts upon llmple Contracts befoze an 


Obligation he ſhall be compelled to pay the 


Debt upon the Obligation of his own Goods 
if there be no Goods ſufficient of him that died 
inteſtate, And though it be ſuffered in ſuch 
caſe that the Ozdinary may pap pound and 


pounds like, that is» to appoztion the Goods / 


among the Debtrozs after his diſcretion; pet 
by the rigour of the Common Law he might 
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be charged to him that can firſt have his Judg⸗ 
ment againſt him. And furrhermoze, by that 
is ſaid afoze in the laſt C r it appeareth-» 
that if a Biſhop that hath Goods of his Pa= 
trimonp - oz a Maſter of a College» 0z a Dean⸗ 
of Goods that they have of their own onelp to 
themſelves» die inteſtate» that the Oꝛdinary 
tall commit Adminiſtration thereof as be⸗ 
foe appeareth ; and if they make Executozs» 
then the Executo2s ſhall have the Miniſtrati⸗ 
on thereof. But the Beirs noz the Ainſmen⸗ 
by that reaſon onely that they be Heirs oz of 
kin to him that is deceaſed» (hall have no med⸗ 
dling with his Goods, except it be by Cu⸗ 
ſtome of ſome Countreys» where the Heirs 
hall have their Lones, oz where the Chil⸗ 
dꝛen (the Debts and Legacies paid) (hall have 
a reaſonable part of the Goods» after the Cu⸗ 
(tome of the Countrep. 


CHAP. XLI. 


T If a man be outlawed of Felony, or be attainted 
for Murther or Felony, or that is an Aſciſnus, 
may be ſlain by every Stranger, 


Do&. T T appcareth in this ſaid Sum , called 
Summa Angelica, inthe 21. Chap. in the 

Title of Aſciſmus, the ſecond Paragraph - that 
he is an Aſciſmus that will lay men foz money 
at the inſtance of every man that will move 
him to it; and ſuch & man map lawfully be 
flatn- not onely by the Judge, but by eve= 
ry p2ivate perſon. But it is ſaid there in 
thez.Paragraph»that ** firſt be judged 4 
3 the 
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the Law as an Aſciſmus, cre he may be flain, 
03 his Goods ſeiled. Ind it is ſary farther 
there in the 2. Paragraph» that alſo in Con⸗ 
ſcience ſuch an Aſciſmus map be flain, if it be 
done though u zeal of Juſtice, and elſe not. 
Is not the Law of the Realm likewiſe of 
= outlawed > abjured> oz judged fox Fe⸗ 
v # 

Stud. In the Law of the Realm there is 
no ſuch Law, that a man ſhall be judged as an 
Aſciſmus; ne if a man be in full purpoſe- fot a 
certain fume of money that he hath received» 
to flap a man- pet it is no Felony» ne Mur⸗ 
ther in the Law ; till he hath done the ac: fo; 
intent of Felony noz Murther is not puniſhable 
by the Common Law of the Bealms though 
it be deadly (in befoze God; but in Treaſon 
oꝛ in ſome other particular caſes by Dtarute 
that Intent map be puniſhed. Ind though 4 
man in ſuch a caſe kill a man foz money> pet 
it ſhall not be admitted that he is an Aſciſmus; 
fo2- as it is ſaid'bcfoze> there is no ſuch term 
of Aſciſmus in the Law of the Realm: but he 
tall in ſuch caſe be arraignty upon the Mur- 
ther. And ik he confeſs it» og plead that he is 
not guilty, and is found guilty by xij. men, he 
thafl have judgement of life and bf member, 
and (hall fozfeit his Lands and Goods. And 
like Law is of an Appeal bzoilght ok the 
Murther; if he ſtand dumb and will not an- 
wer to the Murther he ſhall be attainted 
of the Murther» and hall fozfeir Life, Lands 
and Goods. But if he be arraigned of the Mur⸗ 
ther upon an Indicment at the King's Dutt, 
and thercupon ſtandeth pumb- and will not 
* 3 ' "bp s ©, & * " anſwer z 
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; there he hall not be artatutevof the 

» but he Hall have pain fozt and dure» 
that is to ſay» he ſhall be p2efled to veath>» any 
tall there fozfeit his Goods. and not His 
Lands, But in none of theſe caſes» that is 
to ſay» though a man be outlatey foz MWurz 
ther oz Felony» oz be abjured» oz that he be 
otherwiſe attainted; pet it is nor lawetull fox 
any man to murther him» oz flap him» ne to 
put him in Execution» but by authozitp of the 
King's Laws. Jnſomuch that if a man be 
adjudged to have pain fozt and dure and the 
Dfficer beheadeth him oz on the contrariwiſe 
putteth him to pain fozt and dure where he 
chould behead him» he offendeth the Law. And 
if an Officer which hath authozity to put a 
man to death may not put him to death but ac⸗ 
co:ding to the Judgement then methinketh ie 
ſhould follow that- moze ſtronger» a Dtranger 
may not put ſuch a man to death of his own 
authoꝛity without commandment of the Law. 
But if the Judgement be that he tall be 
hanged in Chains, and the Officer hangeth 
him in other things and not in Chains» Y 
ſuppoſe he is not guilty of his death. But 
ſome ſap he thall there make a Fine to the 
King» becauſe he hath not followed the woꝛds 
of the Judgement. 

Vilo if a man that is no Officer would 
arreſt a4 man that is outlawed» abjured » oz 
attainted of Murther oz Felony» as is afoze= 
ſaid» and he diſobepeth the Arreſt, and by 
reaſon of the diſobedience he is lain; I ſup⸗ 
pole the other hall not be impeached foz his 
death; for it 4 —_— unto every man — 

4 ta 
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' toke ſuch perſons and to bzing them fozth, 


that they may be ozdered accozding to the 
Law. But if a Capizs be directed unto the 
Dherif-to take a man in an Action of Debt 0; 
Treſpaſs, there no man may take the man, 
but he have authozity from the Dherif : and 
if anp man attempt of his own authozity to 
take him» and he reſiſteth- and in the 'reſiſt= 
ing is lain he that would have taken him is 
guilty of his death. 


CHAP. XLII. 


C Wherher a man ſhall be bounden by the act or 
offence of his Servant or Officer. 


A the ſaid Summe, called Summa Angelica, 
Lin the Title Dominus, 4. Paragraph -is ask⸗ 
ed this Queſtion · Ahether a man Hall be char⸗ 
ged foz his Houſhold : and it is ſaid that there 


he hall when the Houthold offendeth in an of= - 


fice oz miniſtry that the Maſter is the chirf 
Dfficer of and he hath the wozk and the pꝛoſit 
of the Houſhold: for it (hall be his default that 
he would chuſe ſuch Dervants, foz he ought 
to appoint honeſt perſons, But it is ſaid 
there ⸗ that it is to be underſtood civilly and 
not criminally, wherebp⸗ as is ſaid there 
he that is a Governvur is bound foz the of= 
fence of his Officers: aud that the ſame is to 


be hol den vf a Captain, that he ſhall be bound 


foz the offence of his Squires and an Hoſt fo; 
his Gueſt» and ſuch other. Nevertheleſs it 
is laid ther? that certain Docto2s>there tehear⸗ 
Fed» laid theretg / that it the Office be an open 
| ; | 0 
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oz publics Office- as an Dffice ot power oz 
other like » it ſufficerh to bzing fozth him that 
offended : But it is otherwiſe if it be not a 
publick Dffice, but an Hoſt oz a Taverner, oz 
other like. But if the Houſhold offend not in the 
Dffice, the Lozd is not bound as to the Law, 
but in Conſcience he is bound, ik he were in de= 
fault by not cozrecting them; koz he is bound 
to cozret them both by wozd and cxample> and 
if he find any incozrigible, he is bound to put 
him away» except that he have pꝛeſumptions » 
that if he doe ſo⸗ he will be the wozle> and then 
he may doe that he thinketh beſt» as he is ex⸗ 
cuſed»and elſe not: Foz to ſuch perſons it is ſaid, 
Error qui non reſiſtitur approbatur, that is to ſay» 
an Errour that is not reſiſted is appzoved. 
And though divers of the ſapings befoze re⸗ 
hearſed agree with the Law of the Realm » 
pet all do not ſo; and alſo they that do are to be 
obſerved by authozity of the Law of the 
Realm and not by the authozity alledged in 
the ſaid Paragraph. And thcrefoze Jintend 
to treat ſomewhat where the Maſter ſhall be 
charged by his Servant oz Deputy» oz by them 
that be under him in any Office» and where 
not: and then Jintend to touch ſome other 
things» where the Maſtcr aftcr the Laws of 
the Realm (hall be charged by the ac of his 
Servant in other caſes not concerning Otki⸗ 
ces and where not. * 
Firſt - if a man be committed to ward upon 
Arrerages of Accompt, and the Keeper of the 
Pꝛiſon ſuſkereth him to goc at large then an 
Action of Debt ſhall tie againſt im. Xndif 
bs be not ſufficient then it. lieth againſt him 
; that 
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that committed the keeping of the Pulon unto 
him, and that is by reaſon of the Status of 
Welt. 2. cap. 11. Bilo if Bailifs of Franchi= 
ſes that have UKcturn of {Writs make a faiſe 
Keturn- the party ſhall have Bverment againſt 
it, as well of too little Iſſues as of other 
things as well as he have againſt the 
Sherif ; but all the puniſhment de onely 
upon the Bailif- and not upon the Lot of the 
Franchiſe : and that doth appear dy the Dta= 
tute made in the firſt year of King Ed. 3. the 
- 1. Chapter. But if an Underzſherif make a 
Beturn whereupon the Sherif all be amer= 
ced» there the High=Dherif ſhall be amerced , 
fo: the Return is made expzelip in his name. 
But if it be a falſe Return whereupon an 
Action of Diſceit lieth - in that caſe it may be 
bzought againſt the Unver-therif. Ind ſe 
thereof the Dtatute that is called Statutum de 
male returnantibus Brevia. 

Alſo if the King's Butler make Deputies 
he tall anſwer fo: his Deputies as foz him- 
ſelf: as appeareth in the Dtatute made 
in the 21. pear of King Edward the 3. De Pro- 
ditionibus, the 21. Chapter. 

Alſo in the Dtatute that is called Statutum 
Scaccarii, it is enacted » among other things » 
that no Officer of the Exchequer ſhall put a⸗ 
np Clerk under him ⸗ but ſuch as he will an⸗ 
ſwer foz. And fozalmuch as the Dtarute ts 
general / it ſemeth that he ſhall anſwer as well 
fo; an untruth in any ſuch Clerk as foz an o⸗ 
verſight. 

Fifo in the 14. pear of King Ed. the 3. cap. 9. 
it ts enacted that all Gaols ſhall be appointed 
22 | again 
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again to the Dhircs- and that the Dherif ſhall 
have the keping of them- and that the Dherif 
Gall make fuch Wnder=gard:ins fox the which 
they will anſwer. Ind nevertheleſs J (uppoſe 
that if there be an Eſcape by dekault of the 
Gaoler that the King may charge the Gao= 
ict» if he will. But it is no doubt but he map 
charge the Dhetif> by teaſon of this Dratute» 
if he will. But if it be a wilfull Eſcape in the 
Gaoler> which is Felony in him, the Dherif 
tall not be bound to anſtocr to the Felony» ne 
none other but the Gaolcr himſclf - and ther 
that aſſented to him. 

Allo if a man have a Dherifwick- Conſta⸗ 
bleſhip oꝛ Batlitwick in Fe. whereby he hath 
the kepitig of P:iſoners > if he let any to re⸗ 
plevin that be not repleviſhable - and thereof 
be attaint> he ſhall leeſe the Office» gc. And if 
it be an Undcr=lhcrif > Conſtable oz Bailik » 
that hath the keeping cf the P:iſon» that doth 
it without knowledge of the Lozd » he (hall 
have Impzilonment bp thz& ycars» and after 
Hall be ranſomed at the King's will; as ap= 

eareth in the Statute of Weſt. 1. the 15. Chap. 

nd lo it appcarcth that» in this caſe» he that 
is the Kozd of the Pulon 15 not bound to an= 
[ter f:2 the offence of them that have the rule 
of the P:ifon under him, but that they ſhall 
have the puntſhment themſel ves for their mil⸗ 
demeanoz. Yilo there is a Statute made in 
the 27. pear of Ring Ed. 3. the 19. Chap. that 
is called the Dtatutc of the Dtaple, whereby 


tit is omajned, that no Merchant ne none o⸗ 


ther man, ſhall not lele their Goods foz the 
T xelpaſs oz Fozfcit of their Servants; un⸗ 
a7 | leſs 
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lels it be by commandment of his Maſter , oz 
that he offend in the Dffice that his Maſter 
hath put him in oz elſe that the Maſter 
(hall be bound to anſwer foz the ded of his Der= 
vant by the Law=merchant»> as in ſome place 
it is uled, 

Aliſo it is enacted in the 14. pear of King Ed. 
ward the 3. the 8. Chapter » that Mapentakes 
and Hundzeds that be ſevered from the Coun⸗ 
ties Mall be adjopned again unto them, and 
that if the Dherif hold them in his own 
_, hands» that he ſhall put in them ſuch Bailifs 
that have Lands ſufficient-and thoſe foz which 
he will anſwer and that if he let them to 
term, that they be let to the ancient ferm 3 
but after it is p20hibited by the Dtatuts of 
© the 22. pear of King H. the 6. the 10. Chap⸗ 
ter» that no Dherif ſhall let his Bailiwicks 
noz Wapentakes to ferm. And when thep 
be once in the Dherif's own hands» and the 
Dherif put in WBailifs - they be but as Un= 
dcr=bailifs to the King » and the Dherif the 
high Bailif > and they tn manner the She⸗ 
rif's Dervants - and put in onely by him: 
and therefoze by the (aid Dtatute of King Ed. 
ward the z. he ſhall anſwer foz them» if they ol⸗ 
fend in their Office. But if the Dherif let them 
to ferm, then though the Dherif offend the 
Dtatutc in that doing ⸗ pet whether he all be 
charged koꝛ their mildemeanoꝛ in the Office 0z 
not / is a great doubt in ſome men; foz they ſap 
that this Dtatute ts onelp to be underſtood 
where the Bailiwicks be in theDherif's hands» 
but here they be not ſo, ne the Bailifs be not 
bis Dervants , but his Fermours ; And hare 
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foze they ſap» that if the Dherif (all be char⸗ 
ged fo them- it is by the Common Law» any 
not by the Dtarute afozeſaid. Aldo in the ſe⸗ 
cond pear of King Henry the fixth the 14. Chap. 
it is cnacted» that Officers by Patent in every 
Court of the King » that by virtue of their 
Office have power to make Clerks in the ſaid 
Courts» Gall 1 be charged and \wozn to make 
ſuch Clerks under them foz whom ther will 
anſwer. Alſo the Hoſpitalers and Templers 
be pꝛohibit they (hall hold no Plea that be= 
longs to the King's Courts-upon pain to yield 
Dammages to the party grieved> and to make 
Ranſome tothe King: that the Duperiours 
all anſwer foz their Obeviencers» as foz their 
own deed. Weſt. 2. cap. 43. Alſo the Derjeant 
of the Caterp Hall ſatis ſie all the Debt Dam⸗ 
mages and Executions that ſhall be recovered 
againſt any that is Pur veioꝛ oꝛ Achatoꝛ under 
him ; that offend againſt the Dtatute of xxxvj., 
of Ed. the itj. 02 againſt the Dtatute of xxib. 
of Henry the vj. in caſe the Purveio: 02 Acha⸗ 
toz be not ſufficient ac. And the party Plain= 
tif (all habe a Scire facias againſt the ſaid 
Derjeant in this caſe to have Execution, as 
appeareth in the 24. pear of King Henry the vj. 
the 1. Chapter. 

Alſo if a man be ſent to Pxiſon upon a Dta= 
tute⸗ merchant by the Mapoꝛ befoze whom the 
Recogniſance was taken, and the Gaoler 
will not receive him, he Hall anſwer foz the 
Debt if he habe wherewith; and if not, then 
he all anſwer that committed the Gaol to 
him» as appeareth in the Dtatute called the 
Stature-merchant. . 8 

nd 
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And it outragious Toll be taken in the 
Town=merchant » ik it be the King's Town 
let to farm» the King ſhall take the Franchiſe 
of the Markct into his hands: and if it be 
done by tyc od of the Town» the King ſhall 
doe in like wiſe: aud if it be dene by the TÞaj- 
lik⸗ unknowing to the Lom, be all vield a= 

in as much as he hath taken » and ſhall ha be 
— . — of 40 days. Ind ſo it appear⸗ 
eth that the Loꝛd in this caſe ſhall not anſwer 
foz his Wailif, Weſt. 1. cp. zo. And in all the 
caſes betvze rehearled» where the Duperiour is 
charged by the default of him that is under 
him be in whoſe default his Duperiour is ſo 
charged is bound in Conlcience to reſtoze him 
that is: {s charged thzough his default: except 
the caſe hetoze y;hearled of the Hoſpitalers: fox 
all that the Pbediencer bath is the Duperi- 
our's, if be will take it. And therefo:s what 
recompence ſhall be made by the Obcpiencer in 
that caſe . is aY at the Will of the Superiour. 
And now J jutend to (ew the (ome particular 
caſes» where the Maſter after the Laws of the 
Kealin Hall be charged by the ad of his Mer⸗ 
pant, Pailif, 92 Deputy» and where not; and 
ſo foꝛ to make an end of this Chapter. 

Firſt» Foz Treſpaſs of Battery» oz wzong- 
full Entxy into Lands o Tenements» ne vet 
fo: Felony oa Marthey, the Maſter hall not 
be charged foz his Derbant > unleſs he did 
it by his Commandment. 
Fiſo if a Servant bozrow money in his 
Maſter's name the Maſter (all not be char⸗ 
ged with it» un leſſe it come to bis uſe and that 
by his aſſent. And the ſame Law is» if a — 
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bant make a Contract in his Paſter's name» 
the Contrac (hail not bind his Maſter unleſs 
it were by his Maſter's commandment > oz 
that it came to the Maſter's uſe by his aſſent. 
But if a man ſend his Dervant to a Fair oz 
Warket to buy foz him certain things» though 
he command him not to buy them of no manin 
certain » and the Dervant doth accoꝛding ; the 
Maſter ſhall be charged: but if the Dervant 
in that caſe buy them in his own name » not 
ſpeaking of his Maſter» the Maſter ſhall nat 
— — unleſs the things bought come to 
uſe, | 

Alſo if a man ſend his Servant to the Mar⸗ 
ket with a thing which he knoweth to be de= 
fective> to be ſold to a certain man» and he ſel⸗ 
leth it to him» there an Yction lieth again 
the Maſter : but if the Maſter biddeth him 
not ſeii it to any perſon in certain, but general-= 
ip to whom he can» and he ſelleth it accozding, 
there lieth no Jaton of Diſceit againſt the 


Maſter. 

Alo if the Servant keep the Maſter's fire 
negligently» whereby his Maſter's Houle is 
bzent and his neighbour's alſo» there an Zai⸗ 
on lieth againſt the Maſter. But if the Ser= 
vaut bear Fire negligently in the Dtrot» and 
thereby the Houſe of another is burned » there 
lieth no Action againſt the Maſter. 

Alco if a man deſire to lodge with one that 
is no common Poltler- and one that is Der- 
vant to him that he lodgeth with robbeth his 
Chamber, his Maſter ſhail not be chargedfoz 
the Bobbing : but- if he had been a common 
Hoſtier, he ſhould have been charged, 3 


12. 
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aa YBiſo if a man be Gatdrin of a Pon, 
wherein is a man that is condemned in # cer= 
tain ſumme ot monep⸗ and another that is in 
Puſorifoz Felony» anda Ser vant of the Gar⸗ 
dein that hath the rule of the Puſon under 
him wilfully letteth them both eſca pe; in this 
caſe the Gardein (hall anſwer fo: the Debt» 
and ſhall pay a Fine foz the Eſcape of the o⸗ 
ther » as foz a negligent Eſcape» and the Der= 
vant oncly ſhall be put to anſwer to the Felo= 
ny fo: the wil full Eſcape. 

Alſo it a man make another his general Re⸗ 
cri ver : and that Receiver receiveth mony of a 
Treditoz of his Maſter, and maketh him Ac⸗ 
quittancc / and after papeth not his Maſter ; 
pet that Payment diſchargeth the Creditour 3 
but if the Creditour had taken an Þcquittance 
of him without paying him his monep, that 
Acquittance onely were no Bar to the Maſter⸗ 
unlels he made him Receiver by wüting⸗ and 
gave him authozit y to make Acquittances and 
then the authoꝛity muſt be hewed. And ik the 
Treditour in ſuch caſe > by agreement between 
the Receiver and him⸗ delivered to the Recei⸗ 
ver an Hozſe oz another thing in recompence 
ok the Debt, that Delivery diſchargeth not 
the Creditour, unlels it be delivered over unto 
the Maſter» and he agree to it. Fox the Becei= 
ver hath no ſuch power to make no ſuch Com⸗ 
mutation, but his Maſter give him ſpecial 
commandment thereto, 

Milo if a Servant ſhew a Crevitour of his 
Miaſter . that his Maſter ſent him fox his me- 
np5:and he papeth it unto him; that Papmient 
diſchargerh bim not- if the Maſter did not = 
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him fot it indeed, except that it came after unto 
the uſe of the Maſter by his aſſent. 

Alſo it a man make a Bailit of a Mano 
and after the Lozd of whom the Manoz is 
holden grant the Deigniozie to another, and 
the Bailif after papeth the Rent to the Gzan- 
te; that payment of the Bent countervail= 
eth no Yttoznment > though it were by Fine» 
ne (hall not bind his Maſter - till he attozn 
bimlcif: but if the Lozd of whom the Land 
is holden diſſeiled one of the Deigniozie , and 
the Baihif papeth the Bent to the Heir of the 
Lo:d» that is a good Deiſin to the Heir » 
though the Bailif had no commandment of 
his Maſter to pay it : koz it belongeth to his 
Office to pay Bent-ſervice , but not Bent= 
charge» as ſome men ſap. 

Alſo an Encrochment by the Bailif all 
not bind the Maſter in Yvowzy> if he had no 
commandment of the Maſter to pay it. Alſo it 
there be Low» Meſne» and Tenant» and the 
Tenant holdeth of the Melne as of his Ma⸗ 
noz of D, the Melne maketh a Bailif, and after 
the Tenant maketh a Feoffment»- the Feoffee 
tendeth notice to the Batlif- and he accepteth 
his Rent with the Irrerages; this notice (hall 
not bind the Lozd» ne compell him to alter his 
Yvowzy : foz the Office of a Bailif ſtretcheth 
not thereto , but he muſt have therein a ſpecial 
commandment of his Maſter. Alſo ik a Der= 
vant ride on his Maſter's Hozſe - to doe an 
errand foz his Waſſer» into a Town that hath 
authozity to make Attachments of Goods 
upon Plainrs of Debt, gc. and there upon a 
Plaint of Debt made againſt the Servant , the 
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Maſter's Hozle is attached by the Dfficers? 
thinking that the Yozle were his own, and, be⸗ 
cauſe the Servant appeareth not, the Officers 
ſeile the Hoꝛſe as foxfeit ; in this caſe the Log 
Gall have an Yc>ion of Treſpaſs againſt the 
Dfficers» and this Attachment foz the Debt of 
bis Dervant ſhall not bind him, ac. But that 
an Hoſt oꝛ keper of a Tavern ſhall be charged 
fo: their Gueſts , unlels it be done by their aſſent 
and commandment» I do not remember that] 
have read it in the Laws of England. 


CHAP, XLIIL 


C Whether a Villain or a Bondman may 
giveaway his Goods. 


Doct. T appearecth in the ſaid Summe / called 
Summa Angelica, in the Title Donatio 
prima, the 9. Paragragh» that a Bondman, oz 
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a Beligious man, a Monk ne ſuch other the 
that bath ways jr oper, may not give, but } La 
it be by licence of their Duperiour : but that U Lo! 
ſaving is not. as it is ſaid there» to be under- U dive 
ſtoop of Beligious yerlons that have lawfull I We! 
W:niftration of Goods ; fo if they give with fart 
a caule reaſonable» it is govd > but without 1 
cauſe they map nat. | bis 

Alſo it they by the licence of the Pꝛelate, wil 
with the counſell of the moze part of the Co- | pert 
vent, abide at School oz goe on Pilgrimage: Þ reſt 
they map give as other honeſt Scholars and aw. 
Pilgrims be reaſonably wont to doe: and {| Lo; 
they way alſo give Alms where there is great | het 
n&d- if they have no time to ask licence. ther 


Allo 


* 


CHAPTER: XIII. 289 


% if they ſe one in extreme n . 
= BW they may give Ylms though their 

s | ours y2ohibiy chem fax then all things be 
d m common by the Lam of God. And there⸗ 


x dee they be bound fz to doe it as appear- 

f eth — 4 fozeſatd Mumme, called Summa An- 
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his own other= 

e» | wile by the th as 
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Lem dei them it, then they 
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therein is determined. 
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Yiſo if the Lozd ſeiſe part of the Goods of 
his Millain in the name of all the Goods that 
the Uillain hath oz ſhall hereafter have - that 
Seiſure is good fox all the Goods that he hay 
at the time of the Deifure. But if Goods 
come to the Uillain after the Deiſure > he may 
lawfully give them away , notwithſtanding 
the laid Deilure. 

Ado if the Lozd claim all the Goods of the 
Uiltain » and ſeiſerh no part of them; that 


Deilure ts void, and the Gift of the Uillain 


is good notwithſtanding that Deiſure, 

Alſo it a man be bound to a Utillain in an 
Obligation in a certain ſumme of mony> and 
the Lozd ſeiſeth the Obligation; then the 
Obligation ts his - but pet he can take no Yc- 
tion thereupon but in the name of the Uillain :; 
and therefoze if the Uillain releaſe the Debt 
the Lozd is barred by that Releaſe. 

Alſo if a woman be a Niet, and ſhe marrieth 
a Fre-man» the Goods immediately by the 
Marriage be the Husband's » and the Lo:d 
Gall come too late to make any Deiſure. And 
if the Husband in that caſe maketh his Wife 
His Executrix» and dieth, and the Wife taketh 
the ſame Goods again as Executrix to her 
Husband ; pet it Hall not be 1awfull - foz the 
Lo2d to take them from her» though the be a 
Nick as ſhe was befoze the Marriage. 

Yiſo if Goods be given to a man to the uſe of 
a Uillain» and the Lozd ſeiſeth thoſe Goods 
the Deiſure- after ſome men » is good by the 
Dtatute made in the 19. year of King H. 7. 
whereby it is enacted» that the Loꝛd (all enter 
into Lands whereof other perſons be ſeiſed — 
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the uſe of his Millan: and they ſay that the 
ſame Dtatute all be unverſtood by equity of 
Goods in ule, as well as of Lands in uſe, © 

Ado if a Millain be made a Pꝛieſt, pet ne= 
bertheleſs the Lozd may ſeiſe his Goods and 
Lands, as he might befoze : and untill the Hei⸗ 
fure- he map alien them and give them away» 
as he might befoze he was Pꝛieſt. And in this 
caſe the Loꝛd may oꝛder him» ſo that he ſhall 
doe him ſuch ſervice as belongeth to a Pꝛieſt to 
doe, befo2e anp other $ but he may not put him 
to no labour noz other buflneſs but that is ho⸗ 
neſt and lawfull foz a Pꝛieſt to doe. 

Aldo if a Uillain enter into Religion in his 
peax of P20of- he may diſpoſe his Goods as 
he might have done befoze he took the Habit 
upon him. 

And in like wiſe the Lozd may ſeiſe his 
Goods as he might have done befoze: but if he 
after make Executoꝛs, and be pꝛoteſſed , and the 


Executoꝛs take the Goods to the perfozmance 


of the Mill; then the Loꝛd may not ſeiſe the 
Goods» though the E xecutoꝛs have them to the 
perfozmance of the C(Aill of him that is his 
Uillain ; noz in that caſe the Lozd may not 
ſeiſe his Body - ne put him to no manner of 
Labour» but muſt ſuffer him to abide in his 
Religion under the obedience of his Dupert= 
our» as other Religious perſons doe that be not 
bounden. And the Lozd hath'no remedy in 
that caſe foz loſs of his Bondman, but onelp 
to take an Jaton ot Treſpaſs againſt him 
that received him into Religion without his 
licence , thereupon to recover Dammages as 
ſhall be aſſeſſed by xij., men. Many other Caſes 
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ſcience concerning ſuch Goods, 


CHAP. XLIV. 


JH Clerk be promoted to the Title of 
his Patrimony, and after ſelleth his Pa- 
trimony, and after falleth to Po- 
verty, whether ſhall he have his 
Hue therein, or not? 


N the ſatd Summe , called Roſella, in the 
Title Clericus quartus, the 24. Article: it is 
asked, It a Clerk be pꝛomoted to the Tut 
of his Patrimony > whether he may alten it 
at his pleaſure; and whether in that Yliena- 
tton the ſolemnity nerdeth to be kept that is to 
be kept in A lienations of things of the Church: 
and tt is anlwered there > that it may not be 
altened no moze then the Goods of a Opt⸗ 
ritual Beneller; ik it be accepted fo: a Title, 
and cxpzeſslp aſſigned unto him ſo that it 
ould goe as into a thing of the Church, ex⸗ 
cept he have after another Senefice whereof he 
may {tve. But if it be lecretip aſſigned to his 
Title, fome agre it may be altened. Ind 
tn this caſe » by the Laws of the Realm it 
may be lawfully aliened . whether it be fecret- 
ly oz openly aſſigned to the Title; foz the 
Oxdinary , ne yet the party htmlelk - after the 
old Cuftome of the Realm have no autho- 
ritp to bind any Inheritance by anthozity — 
t 
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the Spiritual Law : and therefoze the Land. 
after it is aſſigned and accepted to be his Ci 
tle» ſtandeth in the lelt⸗ lame caſe to be dought .. 
ſold > charged » oz put in execution » as it did 
befoze, And therekoze it is ſomewhat to de 
mar belled, that Ozvinaries will admit ſuch 
Land foz a Title > to the intent that he that 
is pzomoted ſhould not fall into extreme Po= 
berty» oz goe openly a=begging without 
knowing how the Common Law. will ſerve 
therein: fo2 of mere right all Jnheritances 
within this Realm ought to be oꝛdered by the 
King's Laws, and Inheritance cannot be 
bound in this Realm but by Fine, oz ſome o⸗ 
ther matter of Beco:d , oz by Feoffment » oz 
ſuch other- oz at leaſt by a Bargain that chan= 
geth an Uſe. And over that to aſſign a State 
foz term of lite to him that hath a Fee-llmplc 
befoze- is void in the Laws of England, without 
it be by ſuch a matter that it wozk by Way 
of Concluſion oz Eſtoppelil; and in this caſe 
is no ſuch matter of Concluſion : and there= 
foze all that is done in ſuch caſe in aſſigning 
of the {aid Title is void. Alſo there is no Jn= 
tereſt that a man hath in any Manoz, Lands 
oz Tenements fo: term of life > fo: term of 
pears» 02 otherwiſe» but that he by the Lats of 
the Bealm may put away his Bight therein 
if he will. And then when this man alieneth 
his Land generally, it were againſt the Law 
of the Bealm that any Intereſt of ſuch 
a Title Gould remain in him againſt his 
own Sale: and there is no diverſity, whether 
the Aſſignment of the Title were open 02 ſe⸗ 
cret , and ſo the Title is void to all intents. 
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And in like wiſe, if a Houſe of Religion » oz 
any other Dpiritual man that hath granted a 
Title after the cuſtome uſed in ſuch Titles, 
ſell allthe Lands and Goods that they have ; 
that Dale, in the Laws of Englard, is goodas 
againſt the Title, and the WÞuier- ſhall never 
be put to anſwer to the Title. Yiſo ſome ſay, 
that upon the common Titles that be made 
daily in ſuch caſe» that if he fall to Poverty 
that hath the Title, he is without remcdy : fo 
they be ſo made» that at the Common Law 
there is no remedy foz them; and if he take a 


Duit in the Dpiritual Court» many men ſay 


that a Prohibition oz a Præmuni te lieth. Ind 
therefo2e it were good foz Drdinarics in luch 
caſe to counſel with them that be learned in the 
Law of the Realm, to have ſucl a Fozm d:- 
viſed koꝛ making of ſuch Titles» that» if need 
be would ſer ve them that they be made unto ; 
oz elle let them be pꝛomoted without any Ti- 
tle, and to truſt in God, that if they ſerve 
him as they ought to doe > he will provide fo 
them to have ſufficient fo: them to live upon. 
Ind beſide theſe Cales that J have remembzcd 
befvze- there be many other Calſcs put in the 
ſaid Dumms fo: the well⸗ ozdering of Conſci⸗ 
ence - that » as methinkcth » are not to be ob⸗ 
ſerved in this Realm » neithcr in Law no: 
Conſcience. 

Doct. Doſt thou then think that there was 
default in them that dzcw the ſaid Dumms » 
and put therein ſuch Caſes and ſuch Soluti⸗ 
ons that» as thou thinkeſt- hurt Conſcience» 
rather then to give any light to it, ſpecially as 
in this Bealm 4 * T7 ry 15 
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Stud. J think no default in them, bur 1 
think that they were right well and charitably 
occupied, to tate ſo great pain aud labour as 
they did therein» foz the wealth of the people> 
and clearing. of their Conſcience ; foz they 
have thereby given a right great light in Con= 
ſcience to all Countreys where the Law Civil 
and the Law Canon be uſed to tempozal 
things. But as fox the Laws of this Realm 
they knew them not-> ne they were not bound 
to know them: and ik they had known them» 
it would little ha be holpen them foz the Coun= 
treys that they moſt Cpecially made their 
Treatiſes oz. Ind in this Countrey alſo 
they be right neceſſary and much p2ofitable to 
all men ⸗ foz ſuch Doubts as riſe in Conſcience 
in divers other manners not concerning the 
Law of the Realm. Ind J marvcll greatly» 
that none of them that in this Realm arc moſt 
bounden to doe that in them is to keep the peo⸗ 
ple in a right judgement⸗ and in a clearncſs of 
Conſcience- have done no moꝛe in time paſſed 
to have the Law of the Realm known then 
they have done; foz though Jgnozance map 
ſometimes excuſe» pet the knowledge of the 
truth and the true judgement is much better; 
and ſometime though Jgnozance excuſeth in 
part, it excuſeth not in all: and therefoze me⸗ 
thinketh they did very well, if they would pet 

be callers on to have that Point refozmed as 
ſhoꝛtiy as they could. Ind now becauſe thou 
baſt well ſatisficd my mind in many of theſe 
Nueſtions that J have made, J purpoſe foz 
this time to make an end, | 
Do. I pjay the pet ſhew me oz that thou 
5 make 
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make an end» moe of theſe Caſes» that after 
thine opinion be (et in ders Books of Dearn= 
ing of Conſcience» that» as thou thinkeſt> foz 
lack of knowledge of the Law of the Realm 
do rather blind Conſcience» then give a light 
unto it: fo if it beſo- then» ſurely, as thou 
haſt ſaid» it would be refozmed. Foz AJ think 
verily» the Laws of the Realm in many caſes 
muſt in this Realm be obſerved as well in 
Conſcience» as in the judictall Courts of the 
Realm, 

Stud. J will with good will hew to the 
ſhoꝛtly ſome other Mueſtions that be made in 
the ſaid -Dumme> to give thee another occaſl= 
on to (& therein the Dpintons of the ſaid 
Summs» and to ſe farther thereupon hom the 
Dpinions and the Laws of the Bealm do a⸗ 
gres together. And pet beſide theſe Queſtions 
that J intend to ſhew unto the» there be many 
othcr Queſtions of the ſaid Dumms that had 
as great ned to be moze plainly declared ac= 
cozding to the Laws of the Realm as thoſe 
that I Hall ſhew the hereafter» oz as I have 
ſpoken of befoze, But to the Caſes that J 
hall ſpeak of hereafter I will chew the nothing 
of my conceipt in them» but will leave it to o⸗ 
ther that will of charitie take ſome farther 
pain hereafter in that behalf. 
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CHAP. XLV. 


J Divers Queſtions taken by the Student our of 
the Sums, called Summa Roſclla and Summa Ar- 
gelica, which he thinketh neceflary to be 
looked npon, and to be ſeen how they 
ſtand and agree with the Law 
of rhe Realm. 


He firſt Queſtion is this- Whether a Cu⸗ 
tome may bꝛeak a Law poſitive. Summa 
Roſella, Ti tulo Conſuetudo, Parag. 13. 

The fecondis» It a man attatnted oz ba⸗ 
niſhed be reſtoꝛed by the Prince» whether ſhall 
that Reſtitution ſtretch to the Goods 2 Summa 
Roſella, in the Title Damnatus, in principio. 

Item N a man that is outlawed of Felonie, 
abjured- oz attatnted of Murthcr oꝛ Felony» 
oz he that is an Aſciſmus, map be flain by 
Strangers: and ſer like matter thereto- Sum- 
ma Angel. in the Title Aſciſmus, Parag.1 1. 

This Queſtion is ſomewhat anſwered to in 
a new addition» as appeareth bcfoze in the 1 4. 
Chapter. 

Item» A hether the Maſter (hall be bound by 
the act oz offence of his Dervant oz Officer. 
Summa Angelica, in the Title Dominus, Pa= 
rad. 4. 

This Queſtion is anſwered to in an addi⸗ 
tion» as appeareth befoze in the xlii. Chap= 
ter. i 

Item, whether a Uillain may give away 
his Goods, Summa Angelica, in the Title Vo- 


natio prima, Parag.9. Thi 
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This Queſtion is anſwered to in an additi⸗ 
on» as appearcth befoze in the 43. Chap. 

Item. (Uhether an Abbot may give» ac. 
Summa Angelica, in the Title Donatio x. Pa= 
rag. 10, & zo. 

Item · Whether a Moman⸗ covert may give 
away any Goods. And it is anſwered» Summa 
Angelica, in the Title Donatio 1, Parag. 11. 
that ſhe may not» without ſhe have Goods be⸗ 
ide her Dowie but onely in Alms. 

Item» Jf a man doe Treaſon» whether his 
Gift of Goods after» befoze Attainder - be 
good. Summa Angelica, in the Tit ie Donatio 1. 
Parag. 12. And it ſeemeth there it map ⸗ and look 
Summa Angelica, in the Title Alienatio, Parag.,2 4» 

Item It a man wittingly make a Con= 
tract between two Kinsfolk> oz other that may 
not lawfully marry together · whether he hath 
kozkeit his Goods, Summa Ang. in the Title 
Donatio 1. Parag. 14. 

Item · Chether the Father may give to the 
Don, Summa Angel. in the Title Donatio prima, 
Parag. 19. and Summa Roſella, in the Title 
Donatio 2. Parag. 42. 

Atem» Whether a man may give above v. 
T.s. abſque inquiſitione. Summa Ang. in the Title 
Donatio 1. Parag. 20, 

Item, Whether a Gift (hall be avoided by 
an Ingratitude. Summa Roſella, in the Title 
Donatio 1. Para, 17, & 29. Ind there it is 
ſaid» that the Gift is void by the Law of Na- 
ture: and look Summa Angelica, in the Title 
Donatio prima, Paragraph 42, & 45. 

Item » Whethcr any Gift between the Hul⸗ 
band andthe ite may be good. And it is laid 
Pea? 
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Pea» when the Hus band giveth it cauſ2 remune- 
rationis. Summa Roſella, in the Title Donatio 1. 
Parag. 32. 

Item It a man make a ill, and enter in⸗ 
to Religion, whether he may after revoke the 
Mill. And it is ſaid» that Friers Minozs map 
not, and others map. Summa Roſella, in the 
Title Donatio 1. Parag. 35. in fine. 

Item» It a man give another a Town with 
all the Rights that he hath in the ſame» whe= 
ther the Patronage» ac. and the Tithes paſs. 
Summa Roſella, in the Title Eccleſia 1. Pa= 
rag. 56. 

Item» CAhether all that is bought with the 
money of the Church be the Churches. Summa 
Roiclla, in the Title Eccleſia 1. Parag. 7. 

Item It a Gift made to a Monaſtery map be 
avoided by that the Giver hath Childzen after 
the Gift. Summa Roſella, in the Title Donatio 
1. Parag. 43» 

Item» It a man buy a thing under the half 
pꝛice . whether he be bound by the Law tore= 
ſtoze> ac. Summa Roſella, in the Title Emptio & 
venditio, Parag. 6. 

Item, Whether a common Thiek , vel com- 
munis Depopularor agrorum, may abjure. Summa 
Roſella, in the Title Emunitas 2. in principio. Et 
habetur ibi in fine, quòd licè t Leges excipiant plures 
perſonas, tamen per Jus canonicum Legibus deroga- 
tum eſt. 

Item . Whether a man ſhall take the Church 
fo: great enozmitious Offences that is not 

Murther noz Felonie. Summa Roſella, in the 
Title Emunitas 2. Parag. 311. 
Item» It a man take one in the High=way- 
and 
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and daw him gut - and there beateth him. 
whether he Mall have the — that 19 
oꝛdained foz them that ſtrike one in the High⸗ 
— 5 Summa Roſella, in the Titie Emunitas 
2, Harag. 6. 

Item» Whether he that taketh the Church 
may after the Offence be adjudged to death. 
Summa Roſclla, in the Title Emunitas 2. Paz 
rag.s. 

Item» (Uhether the Biſhop's Pall is by 
Danctuary, Summa Roſclla, in the Title E- 
munitas 2. Parag. 24. 

Item (Ahether the Dignity of the Biſhey 
o Pzichood diſcharge Bondage. Summa Ro- 
ſella, in the Title Epiſcopus, in principio. 

Item» Whether a Clerk is baund to pay 
any Im polltions oz Tollages foz his Patri⸗ 
mony- oz other miſc. S.mma Raſe lla, in the Title 
Excommunicatio 1. diviſione oct. Parag,4, & 5, & 
6. & diviſione nora, Parag, 1. 

Item» I it were oꝛdaiued by tatute , that 
ik a man ſell: ec. be Hall give to the King ij. d. 
whether a Clerk be bound to give it, if he (ell 
off his Pꝛebend. Summa Roſella, in the Title Ex- 
communicatio 1. diviſione noni, Parag. ;. 

Item» Ik it be 9:dained by Statute» that 
there ſhall not be laid upon à dead perſon but 
ſuch a certain C lath : oz thus many Tapers oz 
Candles; whether the Statute be good: and it 
is left foz a Queſtion. Summa Roſella, in the Title 
Eicommunicatio 1. diviſione 18. Parag. 8. in fine. 

Item» It a man make a Leaſe of a Mill fo: 
term of pears» andit is agreed that the Leſſee 
all grind the Leſſo: Toll-free during the 
term» after the Lcfloz is made an > 
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Dube » and hath greater Houſhold then befoze; 
whether the Leſſes be bound there» gc. Summa 
Roſella, in the Title Familia, Parag. 5. 

Item It a Maſter will not pay his Der= 
vbant's ages that hath ſerved him faithfully» 
whether that Dervant may take ſecretly as 
much Goods of the Waſter's-4c. and if he do» 
whether he be bound to BVeſtitution. Summa 
Roſella, in the Title Familia, Parag. s. 

Item. Things immoveable of the Church 
— not be given. Summa Roſella, in the Title 
Feodum, Parag. 1. And ſe there in principio 
what Feodum is. 

Item. (hether the Sons Baſtards and the 
Sons lawfully begotten ſhall inherit together. 
Summa Roſella, in the Title Filius, Parag. 1. 

Item» Whether Father and Mother may 
ſuctesd to their Baſtards. Summa Roſella, in the 
Title Filius, Parag. 4- 

Item: Whether the Father may leave any 
of his Goods to his Baſtards. Summa Roſella, 
ſella, in the Title Socieras, Parag. 23. 

Item, Mhether the offence of the Father 
Hall hurt the Don in tempozal things. Summa 
Roſella, in the Title Filius. 

Item It a man give all his Lands and 
Goods to his Childzen» whether a Baſtard 
tall have any part. Summa Roſella, in the Title 
Filius, Parag. 22. 

Item . To whom T reaſure found belongeth. 
Summa Reſella, in the Title Furtum, Parag. 17. 

Item If a Deer 02 other wild Beaſt that 
is ſo ſoze hurt that he may be taken comerh 
into another man's Gꝛound . whether it be — 
that 
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that oweth the Gꝛound / oz his that ſtratze 
him. Summa Roſella, in the Title Furtum, Pa⸗ 
rag. 13. 

Item, ehethcr Theft be in a little thing 
as well as in a great thing. Summa Roſella, in 
the Title Furtum, Parag. 18. 

Item» What pain a Thief ſhall have. Sum- 
ma Roſella, in the Title Furtum, Parag. 22. 

Item » Jf Goods of dcad men &o to the 
Hetrs - and that of damned men» s. De ter- 
ris. Summa Roſella, in the Title Hæreditas, Pa⸗ 
rag. 1. 

Item» hether a man ſhall be ſaid guilty 
of Murther by commandment» counſel» oz a(- 
ſent, Summa Roſella, in the Title Homicidium 
2. per rotum. And like matter is Homicidium 
4+ in principio, and in divers other Caſes. 

Item» Þ Wan maketh a pꝛivp Contract 
with a Woman» and after hath a Child by 
her, and after marrieth another Woman» and 
hath a Thild- ſhe not knowing the firſt Con⸗ 
tract; which of the Childzen ſhall be his Heir; 
Summa Roſella, in the Title Illegitimus, Pa= 
rag. 4. 

Item - Whether the Pope may legitimate 
one to tempozal things» and to ſucceed. Summa 
Roſella, tn the Title Illegitimus. 

Item» It Goods be found that were left of 
the Owner as fozſaken» who hath right to 
them # Summa Roſella, in the Title Inventa,Pa= 
rag.2. And look Summa Roſella, tn the Title 
Furtum, Parag.17. | 

And thus J make an end of theſe Queſti⸗ 
ons: and becauſe thou deſiredſt me in the 31. 
Chapter to ſhew thee ſomewhat where Jgno= 
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rance excuſeth in the Law of the Realm and 
where not J will anſwer ſomewhat to thy 
Nuecſtion» and ſo commit the to God. 


CHAP. XLVI. 


Where Ignorance of the Law excuſeth in the Laws 
of Exgland, and where not. 


— of the Law (though it be invin= 
ctble) doth not excuſe as to the Law but in 
few caſes ; foz every man is bound at his peril 
to take knowledge what the Law of the 
Realmis» as well the Law made by Dta= 
tute as the Common Law : but Jgnozance of 
the Deed» which may be called the Janozance 
of — truth of the deed> map excuſe in manꝑ 
caſes. 

Doct. I put caſe that a Dtatute penal be 
made, and it is cnaced that the Statute ſhall 
be pꝛoclaimed by ſuch a dap in every Shire 
and it is not pzoclatmed befoze the dap» and af⸗ 
ter the day a man offends againſt the Dtatutez 
hall he run in the penalty z 

Stud. J think pea» if there be no farther 
woꝛds in the Dtatute to help him; that is to 
ſap» that if the Pzoclamation be not made» 
that no man ſhall be bound by the Stat. And 
the cauſe is this: There is no Statute made 
in this Realm but by the Allent of the Lozds 
Spiritual and Tempoꝛal, and of all the Com⸗ 
mons> that is to ſay» by the Knights of the 
Shire Citizens and Burgeſſes, that be cho= 
ſen bp aſſent of the Commons» which in the 
Parliament repzeſent the eſtate of the whole 
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Commons: And every Dtatute there made ig 
of as ſtrong effect in the Law » as if all the 
Commons were there pzelent perſonally at the 
making thereof. And like as there needed no 
P2oclamation> if all were there pzeſent in their 
own perſon ; ſo the Law pꝛeſumeth there ne- 
deth no Pzoclamation When it is made by 
their authozity: and then when it is enacted; 
that it hall be pzoclatmed» ac. that is but of 
the favour of the Makers of the Statute, and 
not of neccſſity; and it cannot therefoze be ta⸗ 
ken» that their intent was that it (ould be 
void if it were not p2oclaimed. Nevertheleſs 
ſome be of opinion, that if a man befoze the 
day appointed foz the Pꝛoc lamation offend the 
Statute, that he ſhould not in that caſe be 
puniſhed; foz they ſay that the Intent of the 
Wakers of the Dtatute ſhall be taken to be» 
that none ſhould be puniſhed befoze the dap: 
which is a doubt to ſome other. But admit 
it be as they ſap» that he ſhall be excuſed» pet 
he is not excuſed by the Jqnozance of the Law, 
but becauſe the Intent of the Makers excuſcth 
him. 

Doct. It ts enaded in the 7.year of R.2. cap,s, 
that every Dherif ſhall pꝛoc laim the Statute 
of Wincheſter thue times e verp ptar in every 
Market⸗t' wn, to the intent the Offendo:s 
(hall not be excuſcy by Ignoꝛance: and it 
ſeemeth by thoſe woꝛds, that if no Pꝛoclama⸗ 
tion be made, that the Offendoz map be excu⸗ 
{cd by Janozance. 

Stud. Dome take the intent cf that Dtatute 
to be, that the prople by that Pꝛoclamation 
would have knowledge of the Statute of 
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Wincheſter , to the intent that the Fozfeiture 
therein map be taken as well in Conſcience as 
in Law: and ſome take the Dtatute to be 
of ſuch effect as thou ſpeakeſt of» that is to ſay, 
that no Fozfeiture ſhould grow upon the Dta= 
tute of Wincheſter againſt them that were ig⸗ 
nozant » but Pꝛoclamation were made accoz= 
ding to the ſaid Statute of Richard. And if 
it be ſo taken, the Dtatute of Wincheſter is 
of ſmall effect againſt moſt part of the people; 
koꝛ certain it is that the ſatd Pꝛoclamation ts 
not made: but admit it be as they lay» then 
they that be ignozant be excuſed by the ſaid 
particular Eſtatute ſpecially made in that 
caſe» and not by the general rules of the Law: 
and ſometimes » in divers Dtatutes penals » 
they that be ignozant be excuſed by the ſelf 
Dtatute» as it is upon the Dtatute of Richard 
the 2. the 13. pear, the 2. Otatute . and the laſt 
Chap. where it is enacted » that if any perſon 
take a Benefice by Pꝛobiſlon, that he ſhall be 
baniſhed the Realm and fozfeit all his Goods» 
and that if he be in the Realm he avoid with⸗ 
in 6 weeks after he hath accepted it» and that 
none ſhall receive him that is ſo baniſhed after 
the ſaid 6 werks, upon like Fozfeiture > if he 
have knowledge: and ſo he that hath no know- 
ledge is excuſed by the expzeſs woꝛds of the 
Statute. And in like wile he that offendeth a= 
gainſt Mag. Cha. is not excommenged, but be 
have knowledge that it is p2zohibit that he 
doth. Foz they be onely excommenged» by the 
Sentence called Sententia lata ſuper Chartas, 
that doe it willingly > oz that doe it byigno⸗ 
xance » and cozrec not themlelves within 15 
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days after they have warning. And ſometime 
they that be ignozant of a Dtatute be excufed 
from the Penalty of the Statute > becauſe it 
ſhall be taken that the Intent of the Makers 
of the Statute was» that none ſhould be bound 
but they that have knowledge : but that any 
man {hall be diſcharged in the Law by Igno⸗ 
rante of the Law vnely foz that he is igno⸗ 
rant, J know few Caſes» except it might be 
applied to Jnfants that be in their Inkancy⸗ 
and within years of diſcretion : foz if Igno⸗ 
rance of the Law ſhould excuſe in che Lam, 
many Dffenudo:zs would pꝛetend Jgnozance, 
Doct. Shall an Infant that hath Diſcreti- 
on, and knoweth good from evil be puniſhed by 
a penal Dtatute that he is ignozant in 2 
Stud. Ik the Statute be, that foz the Df- 
fence he ſhould have coꝛpoꝛal pain» J think he 
hall be excuſed» and have no cozpozal pain: 
but J ſuppoſe that that is not foz the Igno⸗ 
rance; foz though he knew the Statute» and 
willingly offend:d, pet J think he ſhall have 
no cozpozal pain; as where he pleads Jointe⸗ 
nancy by Deed that is found againft him, oz if 
he plead a Becozd in Aſiſe > and fatleth of it 
at his dap: but that is becauſe the Law pꝛe⸗ 
lumeth that it was not the intent of the Ma⸗ 
vers of the Statute that he ſhould have that 
puniſhment. But if he be of pears of diſcre⸗ 
tion to know good from evil - whether he ſhall 
then foxfeit the penalty of a penal Statute» it 
is moze doubt: koz it is commonly holden⸗ 
that if an Infant had not bin excepted in the 
Statute of Fozejudgement » that the Foꝛc⸗ 
judgement ſhould have bound him⸗ and ſo ſhall 
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his-Ceſſer> and his levying of a Crols againſt 
the Statute; oz if he be a Gardein of a Pzt= 
[on and ſuffer a Pziloncr to eſcape, he ſhall 
pay the Debt -becauſe the Dtatutes be general: 
and if he chould by the Statutes be bound 
within age like reaſon will that he may by a 
Statute penal leeſe his Goods. 

Do&. It an Infant doe a Murther oz Felo= 
ny at ſuch years as he hath diſcretion to know 
the Law; (hall he not have the puniſhment of 
the Law as one of full age? 5 

Stud. J think pes; but that is by an old 
Maxime of the Law» foz eſchewing of Mur⸗ 
thers and Felonies : and ſoitis of a Tieſ= 
pals. But theſe Cales run not upon the 
ground de Agnozance- but with what acts In⸗ 
fants (all be puniſhable oz not puniſhable fo: 
the tenderneſs of theit age, though they be not 
mw res | | 

Do&. Be not pet Knights and Roblemen⸗ 
that are bound moſt p2operly to let their ſtudy 
to aas of Chivalry, foz defence of the Realm» 
and Hus bandmen⸗ that muſt uſe Tillage and 
Husbandzie fo: the ſuſtenance of the Commi- 
halty» and that may not by teaſon of their la= 
bour put themſelves to know the Law, diſ= 
charged by Jgnozance of the Law z 

Stud. No verily : ko; fith all were Makets of 
the Dtatute, the Law pꝛeſumeth that all have 
knowledge of that that they make» as it is ſaid 
befoze : and as they be bound at their perill to 
take Knowledge of the Statute that they 
tyake „ ſo be all them that come after them. 

nd as foz Knights and other Nobles of the 
Kealui» me ſormeth that they ſhouly be Ny 
3 | 
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to take knowledge of the Law as well as any 
other within the Bealm» except them that give 
themſelves to the ſtudy and exerciſe of the 
Law» and except Spiritual Judges» that in 
many caſes be bound to take knowledge of the 
Law of the Realm, as is ſaid befoze in Cap. 25. 
Foz though they be bound to acts of Chivalry 
foz the defence of the Realm, vet they be bound 
alſo to the ads of Juſtice and that (it ſæm⸗ 
eth) moze then other be, by reaſon of theit 
great Poſſeſſions and Yuthozitie- and foz the 
well-0:vering of the Tenants» Dervants and 
Neighbozs> that many times have need a 
their help; and alſo becauſe they be oft calle) 
to be of the King's Counſel and to the gene- 
ral Councils of the Realm where their Coun⸗ 
fel is right expedient and neceſſary foz the 
Commonwealth. And therefoze if the Noble: 
men of this Realm would ſe their Thildzen 
bought up in ſuch manner, that they ſhould 
have Learning and Knowledge moze then they 
havecommonly uſed to have in time paſt» ſpe⸗ 
cially of the Gꝛounds and Painciples of the 
Law of the Realm» wherein they be inherit, 
(though they hadnot the high cunning of the 
whole Body of the Law, but after ſuch man⸗ 
ner as M. Forteſcue tn his Book that he enti⸗ 
tleth the Book De Laudibus Legum Angliz adver- 
tiſeth the Pꝛince to have knowledge of the 
Laws of this Realm) I ſuppoſe it would be a 
great help hereafter to the miniſtration of Ju- 
ſtice of this Realm, a great Suretp foz himlelf, 
and a right great Gladneſs to all the people. Fo! 
certain tt is: the moꝛe part of the people would 


moze gladly hear that their Rulers and Gover⸗ 
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nozs intended to oꝛder them with e diſedom any 
Juſtice then with Power and great Betinues, 
But Ignozance of the Veod many times ex= 
cuſeth in the Laws of England: and I Gall 
ſhoztly touch ſome caſes thereof» to ſhew where 
it ſhall excuſe, and where it (hall not excuſe; 
and then the Reader may adde to it after his 
pleaſure-and as he ſhall think to be convenient. 


CHAP. XLVIL 


C Certain Caſes and Grounds where Igno- 
rance of the Deed excuſerh in the Laws of 
Exgland, and where nor. 


Fa man buy a Hozſe in open Market of 
him that in right had no Pꝛopertꝝ to him - 
not knowing but that he hath Right» he hath 
good Title and Bight to the Hozſe- and the 
Ignozance ſhall excuſe him. But if he had 
bought him out of the open Market» oz if he 
had known that the Seller had no Bight» ths 
buying in open Market had not excuſed him. 
Aldo it a man retain another man's Dervant- 
not knowing that he is retained wich him» the 
Ignozance excuſeth him both of the Offence 
that was at the Common Law againſt the 
Maximt that pꝛohibited ſuch retaining of ano⸗ 
ther man's Servant, and alſo againſt the 
Dtatute 33 Ed. 3. whereby it is pzohibit > up= 
on pain of Impziſonment, that none (hall 
retain no Dervant that departeth within 
bts term» without licence 02 reaſonable cauſe : 
foz it hath bin alway taken» that the Intent 
of the Makers of the ſaid Statute was » 
UW 4 that 
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that they that were ignozant of the firſt Retat⸗ 
nour ſhould not run in any penalty of the Sta⸗ 
tute. And the ſame Law is of him that re⸗ 
taineth one that is (lard to another » not 
knowing that he is his Mard. Ind if Homage 
be due and the Tenant after that the Ho= 
mage is due maketh a Feoffment> and after 
the Lozd >» not knowing of the Feoffment 
diſtraineth foz the Homage; in that caſe that 
Ignozance ſhall excuſe him of his Damma⸗ 
ges in a Replevin though he cannot avow 
fo: the Homage, But if he had known of the 
Feoffment» he ſhould have pielded Damma⸗ 
ges foz the wꝛongkull taking. Aiſo if a man 
de bound in an Obligation that he ſhall repair 
the Houſes of him that he is bound to by ſuch 
a certain time as oft as need ſhall require» and 
after the Houſes have ned to be repaired» but 
he that is bound knoweth it not; that Jgno- 
rance ſhall not excuſe him» foz he hath bound 
himſelf to it: and ſo he muſt take knowlege at 
his perill. But if the Condition had bin ⸗ that 
he ſhould repair ſuch Houſes as he to whom 
he was bound ſhould aſſign and after he aſlig⸗ 
neth certain Houſes to be repaired, - but he that 
is bound hath no knowledge of that Iſſign- 
ment; that Ignozance ſhall excuſe him in 
the Law, foz he hath not bound Himſelf to 
no Reparation in certain, but to ſuch as 
the party will aſſign. and if he aſſign none- 
he is bound to none; and therefoze (ith he 
that ſhould make the Aſſignment is p2ivis 
to the Deed» he is bound to give notice of his 
oon Alignment : but ik the Ilſignment had 
bin appointed to a Stranger, then the Obli- 
807 
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goz muſt have taken knowledge of the Aſſign⸗ 
ment at his perill. Alſo ik a man buy Lands 
whereunto another hath Title-which the Bui⸗ 
er knoweth not > that Ignoꝛance excuſeth him 
nut in the Law» no moze then it doth of Goods. 
Aiſe if a Servant come with his Maſter's 
Hozſe to a Town that by Cuſtome may at⸗ 
tach Goods foz Debt, and upon a Plaint a= 
gainſt the Servant an Officer of the Town 
by infozmation of the party attacheth the Ma⸗ 
ſter's Hozle> thinking that it were the Der= 
vant's Hozle » that Ignozance excuſeth him 
not: foz when a man will doe an ac» as to en= 
ter into Land» ſeiſe Goods, take a Diſtreſs» oꝛ 
ſuch other , he muſt by the Law at his perill 
{& that that he doth be lawfully done, as in 
the Caſe befoze rehearſed, And in like wiſe if 
a Dherif by a Beplevin deliver other Beaſts 
then were diſtrained, though that the pars 
ty that diſtrained ſhew him they were the 
ſame Beaſts, vet an Action of Treſpaſs lieth 
againſt him» and Ignozance ſhall not excuſe 
him: foꝛ he ſhall be compelled by the Law, as 
all Officers commonly be, to execute the 
King's (Urit> at his perill - accozding to the te⸗ 
noꝛ of it > and to ſe that the aa that he doth 
be lawfully done, But otherwiſe ir is ⸗ after 
ſome men, it upon a Dummons in aPrxcipe quod 
reddar the Dherif by infozmation of the De⸗ 
mandant ſummoneth the Tenant in another 
man's Land, thinking it koz the Tenant's 
Land; there they ſap he (hall be excuſed 3; foz 
in that caſe he doth not ſeiſe the Land» ne take 
poſſeſſion in the Land» but onely doth ſummon 
theTenant upon the Land; and the Writ com⸗ 
mandeth 
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mandeth him not that he (hall ſummon the 
Tenant upon his own Land, but generally 
that he ſhall ſummon him» and knoweth not in 
what Land; and then by an old Maxime in 
the Law it is taken» that he ſhall ſummon him 
upon the Land in demand: and therefozc 
though he miſtake the Land» and be ignozant 
of it pet if the Demandant infozm him that 
that is the Land that he demandeth⸗ that ſuf- 
ficeth to the Dherif as to his entry foz the ſum= 
moning> as thep ſap» though it be not the Te⸗ 
nant's. And here J make an end of theſe 
Queſtions fo: this time. 

Do&. J pzay the pet oz we depart take a 
little moze pain in my deſire. 

Stud, What is that : 

Do&. That thou wouldſt ſhew me thy mind 
in divers Caſes of the Law of the Realm , 
which (as me ſecmeth) ſtand not ſo clearly 
with Conſcience as they ſhould do. And there= 
foze IJ would gladly hear thy conceit therein » 
how they may ſtand with Conſcience. 

Stud. Put the Caſes» and I ſhall with good 
will ſay as I think to them. 


CHAP. XLVIII. 


C The firſt Queſtion of the Doctour, how the 
Law of Erglaad may be ſaid reaſonable, that 
prohibiteth them that be arraigned upon 
an Indictment of Felony or Murther 
to have Counſel. 


Stud. Ethinketh that the Law in that 
Point is very good and indifferent; 
taking the Law therein as it is. 


Doct. 


« 4. e 6 .o 


a—— . 


aa 4c. P—_ \Y «4 « << & 


c 


* 


err _ © ow cow 


CHAPTER XVIII. 313 


DoR. td hyʒ what is the Law in this Points 

Stud. The Law is as thou ſaiſt» that ye hall 
have no Counſel : but then the Law is far= 
ther» that in all things that pertain to the oꝛ⸗ 
der of Pleading the Judges ſhall ſo inſtruc 
him and ozder him» that he ſhall run into no 
jeopardy by his Miſpleading. Zs if he will 
plead that he never knew the man that was 
lain oz that he had never a penywozth of the 
Goods that is ſuppoſed that he ſhould ſteal; in 
thele caſes the Judges are bound in Conſcience 
to infozm him that he muſt take the general 
Iſſue, and plead that he is not ouilty : foz 
though they be ſet to be indifferent between the 
King and the party as to the party and to the 
pzincipal matter, as they be in all other mat⸗ 
ters; pet they be in this caſe to ſe that the 
party take no hurt in fozm of Pleading in ſuch 
matters as he ſhall ſhew to be the truth of the 
matter. And that is a great favour of the 
Law, Foz in Appeal though the Juſtices of 
favour will moſt commonly help fozth the par= 
ty and ſometime his Counſcl alſo» in the 
fozm of Pleading- as they do alſo many times 
in common Pleas; yet thep might in thoſe 
caſes » if they would, bid the party and his 
Counſel plead at their perill. But they may 
not doe ſo with Conſcience upon Jndicments» 
as me ſeemeth: foz it were a great unreaſona= 
bleneſs in the Law , if it ſhould p2ohibit him 
that ſtandeth in jeopardy of his lite that he 
Gould have no Counſel , and then to dꝛive him 
to plead after the ſtreight Rules and Fozma=z 
lities of the Law that he knoweth not. 
Do&. But what if he be known foz a com⸗ 

t mon 
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mon Off:ndo2-0z that the Judges know by ex- 
amination> oz by an evident pzeſumption> that 
he is guilty > and he asketh Dancuary » 01 
pleadeth Milnolmer⸗ oz hath ſome Becozd to 
plcad» that he cannot plead after the fozm ! 
map not the Judges in ſuch caſes bid him plead 
at his perill : 

Stud. I ſuppoſe they may not: foz though he 
be a common Dffendoz> oz that he be guity> 
pet he ought to have that the Law giveth him) 
and that he ſhall have the cffz& of his Pleas» 
and of his matters entred after the fozm of the 
Law. And alſo ſometime a man by exami= 
nation and by witneſs may appear guilty 
that is not; and in like wiſe there may be a 
vehement ſuſpicion that he is guilty - and pet 
he is not guilty 2: aud therefoze for ſuch ſuſpi⸗ 
cion 02 vehement pꝛeſumptions methinketh a 
mau may not with Conſcience be put from 
that he ought to have by the Law» ne pet al⸗ 
though the Judges knew it of their own know= 
ledge, But if it were in Appeal, J ſuppoſe 
that the Judges might doe therein as they 
Hould think beſt to be done in Conſcience : 
foz there is no Law that bindeth them to in⸗ 
ſtruct Him (but as they doe commonly to 
the parties of favour in all other cafes ) but 
they may> ik they will bid him plead at their 
perill- by advice of their Counſel : and if the 
Appellee be pooz aud have no Counſel - the 
Court muſt aſſign him Counſel » if he ask 
it - as they muſt doe in all other places: and 
that methinketh they are bound to doe in 
Conſcience » though the Þppellez were never 
ſo great an Offendoz» and though the 2 
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bnew never ſo certainly that he were guilty » 
foz the Law bindeth them to doe it. And lo 
methinketh that there is great diverſity be= 
tweon an India ment and an Appeal. And the 
reaſon why the Law pꝛohibiteth not Tounſel 
in Appeal as it doth in an India ment J 
ſuppole is this: There is no Appeal bzought- 
but that of common pꝛeſumption the Appel⸗ 
lant hath great malice againſt the Appelle; 
as when the Appeal is bzought by the {Cite 
of the death of her Husband ⸗ oz by the Don 
of the death of his Father oz that an Ap⸗ 
peal of Robberp is bzought fo2 ſtealing of 
Goods, And therekoze if the Judges Could 
in thoſe Caſes ſhew themſelves to infkruct the 
Appelles, the Appellants would grutch and 
think them partial: and thercfoze as welt 
foz the indemnity of the Court - as of the 
Appelle in caſe that he be not guilty, the 
Law ſuffereth the Appelle to have Counſcl. 
But when that a man is indicted at the King's 
Suit the King intendeth nothing but Ju⸗ 
ſtice with favour / and that is to the reſt and 
quictneſs of his faithfull Subjeas, and to pull 
ã wap Mildoers among them charitably : and 
therefoze he will be contented that his Juſti⸗ 
ces ſhall help fozth the Dffendozs accozding to 
the truth, as far as Reaſon and Juſtice may 
\uffer. And as the King will be contented 
therein > it is to pꝛeſume that the Counſel will 
be contented; and lo there is no danger there⸗ 
by > neither to the Court ne to the party. 
And as J ſuppoſe fox this reaſon it began 
that they ſhould have no Counſel upon Jnz 
dia ments, and that hath lo long continued, 
$5 9 that 
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that it is now grown into a Cuſtome / and in⸗ 

wy 0 Maxime of the Law, that they (hall none 
abe. 

Do&. But if the Judges knew of their own 
knowledge that the Indice is guilty > and 
then he pleadeth Miſnoſmer- oꝛ a Becozd that 
he was auterfoits arraigned» and acquit of the 
ſame Murther oz Felony» and the Judges of 
their own knowledge know that the Plea is 
untrue may thep not then bid him plead at 
his perill z 

Stud. A think pes: but if they know of their 
own knowledge that he were guilty of the 
Murther oz Felony» but that the Pica was 
untrue they knew not» but by conjecture oz in⸗ 
fozmation- I think they might not then bid 
him plead at his perill. 


CHAP. XLIX. 


C The ſecond Queſtion of the Doctour, whether 
Warranty of the younger Brother that is taken 
as Heir, becauſe it is not known but that tlie 
eldeſt Brother is dead, be in Conſcience 
a Bar unto the eldeſt Brother , 
as it iS in the Law, 


DoR. A Man ſeiſed of Lands in Fer hath il⸗ 

ſue two Dons» the eldeſt Don goeth 
beyond the Dea» and becauſe a common voice 
is that he is dead» the younger Bꝛother is ta⸗ 
ken foz Heir» the Father dieth the younger 
W2other entreth as Heir and alieneth the 
Land with a Warranty - and dieth without 
any Heir of his body» and after the elder = 
ther 
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ther cometh again > and claimeth the Land 
as Heir to his Father: whether (hall he be 
barred by that Warranty in Conſcience» as he 
is in the Law z 

Stud. It is a Maxime in the Law» that the 
eldeſt Bꝛother ſhall in that caſe be barred; and 
that Maxime. is taken to be of as ſtrong effect 
in the Law» as if it were ozdatned by Sta⸗ 
tute to be a Bar. And it is as old a Law that 
ſuch a {Uarranty ſhall bar the Heir as it is 
that the Inheritance of the Father ſhall onely 
deſcend to the eldeſt Don, And ith the Law 
lo is, why then ſhould not Conſcience follow 
the Law» as well as it doth in that point» that 
the eldeſt Don ſhall have the Land z 

Doct. Foz there appeareth no rcaſonable 
cauſe whercupon the Maxime might have a 
lawfull beginning; Foz what reaſon is it that 
theWlarranty of anYnceſto: that hath noBight 
to Land ſhould bar him that hath Right; 
And if it were ozdained by Dtatute> that one 
man ſhould have another man's Land» and no 
cauſe is expꝛeſſed why he ſhould have it; in 
that Caſe » though he might hold the Land 
by fozce of that Statute , pet he could not hold 
it in Conſcience, without there were a cauſe 

by he ſhould have it. And theſe Caſes be 
not like, as me ſeemeth⸗ to the Forfeiture of 
Goods by an Outlawzp: for J will agte foz 
this time, that that Fozfeiture ſtandeth with 
Conſcience» becauſe it is oꝛdained fo: miniſtra⸗ 
tion of Juſtice; but I cannot perceive any ſuch 
Caſe here: and therefoze methinketh that tl is 
Cale is like to the Maxime that was at the 
Common Law of {WUrcck of the Sea, that is 
to 


318 DIALOGUE IL 

to ſay» that if a man's Goods had bin wzecked 
upon the Sea, that the Goods ſhould have bin 
immediately foxfeited to the King. And it is 
holden by all Doctours- that the Law is a⸗ 
gainſt Conſcience» except tn certain caſes that 
were too long to rehearle now. And it was 
oꝛdained by the Dtatute of Weſtm. 1. that if a 
Dog oz Cat come alive tothe Land that the 
Owner, if he pzove the Goods within a pear 
and a day to be his» ſhall have them; whereby 
the ſaid Law of arecks of the Dea is made 
moze ſuſterable then it was befoze. And lome 
think in this caſe that thisWarranty is no Bar 
in Conſcience» though it be a Bar in the Law, 
Stud. I pꝛay thee keep that caſe of Wreck of the 
Dea in thy remembꝛance > and put it hereafter 
as one of thy Mueſtions> and thereupon ſhew 
me thy farther minde therein and J ſhall with 
good will chew these my minde. And as to this 
Caſe that we be in now ⸗ methinketh the Max⸗ 
ime wherebp the eUarrantp ſhall be a Bar is 
good and reaſonable ; for it ſæmeth not againſt 
Neaſon that a man ſhall be bound » as to tem⸗ 
pozal things, by the ac of his Anceſtoz to 
whom he is Heir; koz like as by the Law it 
is oꝛdained , that he (hall have advantage by 
the ſame Anceſtoz> and have all his Lands by 
diſcent⸗ if he have any right; lo it ſeemeth that 
it is not unrcaſonable - though the Law » fo: 
the p2ivity of bloud that is between them, ſuf 
fer him to have a diſadvantage by the lame 
Anceſto:, But if the Maxime were that if 
any of his Anceſtoꝛs - though he were not Heir 
to him, made ſuch a cUarranty» that it ſhould 
be a Bar; J think that Maxime were 1 — 
| on⸗ 
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Conſcience- foz in that caſe there were no 
ground noz confid:ration to pzove how the ſaid 
Maxime Qould have a lawkull beginning 
wycrefoze it were to be taken as a Maxime 
againſt the Law of Reaſon. But methinketh 
it is other wiſe in this Caſe» foz the reaſon that 
I have made befoze, 

Dot. It the Father bind him and his 
Heirs to the payment of a Debt, and die; in 
that caſe the Son ſhall not be bound to pay 
the Debt, unleſs he have Aſſets by dilcent 
from his Father. And ſo I would agree-that 
if this man have Aſlets by diſcent from the 
Anceſtoz that made the (Uarrantic» that he 
(ould hav? been barred : but elſe methinketh 
it (ould ſtand hardly with Conſcience that it 
ſhould be a Bar. 

Stud. In that caſe of the Obligation the 
Law is as thou ſapeſt; and the cauſe is» fox 
that the Maxime of the Law in that caſe is 
none other» but that he ſhall be charged if he 
have Yſets by diſcent: but ik the Maxime 
had been general» that the Heir (hould be bound 
in that caſe without any Yllets» oz if it were 
ozdained by Dtatute that it (ould be ſo» J 
think that both the Maxime and the Dtatute 
ould well ſtand with Conſcience, And like 
Lawis» where a man is vouched as Heit he 
may enter as he that hath nothing by dil⸗ 
cent : but where he claimeth the Land in 
his own right > there the Warranty of his 
Anceſtoz tall be a Bar to him» though he 
have no Yllets from the ſame YAnceſtoz : and 
though it be ſaid in Ezechiel c. 18. That the 
Son ſhall not beat the wickedneſs of the Father, 

E that 
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that is underſtood ſpiritually, But as to 
tempozal Goods» the opinion of Doctoꝛs is, 
that the Don ſometime map bear the offence of 
his Father. 

Doct. Now that I have heard thy mind in 
this Caſe» I will take adviſement therein till 
a better leiſure» and will now pzoceed to ano⸗ 
ther Queſtion. 

Stud. , pay thee doe as thou ſayſt» and J 
A ill with good will make anſwer thereto as 
well as 7 can. 


C HAP. I. 
C The third Queſtion of the Doctour; If a man 


procure 2 collareral Warrantic, to extin& a 
- Right that he knowerh another man hath to 
Land, whether it be a Bar in Conſcience, 
| 21 it is in the Law, or not. 


Dect. A Man is diſſeiled of certain Land , the 

Diſſeiſoz ſelleth the Land» gc. the 
Alienes, knowing of the Dilletſin» obtaineth a 
Beleaſe» with a (Carranty of an Ynceſto: col⸗ 
lateral to the Dilleiſe that knoweth alſo the 
Bight of the Diſſeiſes ; that Anceſtoz collate- 
ral dieth- after whole death the Warrantie diſ- 
ceudeth upon the Dillciſee : whether may the 
Allene in that caſe hold the Land in Conſci- 
ence as he may by the Law: 

Stud, Dith the Warrantie is diſcended upon 
bim whereby he is barred in the Law, me⸗ 
thinketh that he (hall alſo be barred in Con⸗ 
ſciencs ; and that this Caſe is like to the ous 
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in the next Chap. befoze» wherein I habe ſaid 
that (as methinketh ) it is a Bar in Conſcience. 

Doct. Though it might bc taken fo: a Bar in 
Conſcience in that Caſe» pet methinketh in 
this Caſe it cannot. Foz in that Caſe the 
younger Bꝛother entred as Heir » knowing 
none other but that he was Heir of Bight, and 
after» when he ſold the Land» the Buter knew 
not but that he that ſold it had good right to 
ſell it> andfo he was ignozant of the Title of 
the eldeſt Bꝛother; and that ignozance came 
by the default and abſence of himſei that was 
the eldeſt Bꝛother: But in this Caſe as well 
the Buier - as he that made the collateral 
Warranty, knew the Bight of the Diſleifee » 
and did that they could to extind the Bight» 
and lo they did as they would not ſhould have 
been done to them: and ſo it ſæmeth that he 
— hath the Land may not with Conſcience 

p it. 

Stud. Though it be as thou ſayſt- that all 
they oſfended in obtaining of the (aid collateral 
Warranty; vet ſuch offence is not to be conſi⸗ 
deredin the Law» but it be in very ſpecial ca⸗ 
ſes : fo: if ſuch Alledgings ſhould be accepted 


in the Law» Relcaſes and other Uritings 


ould be of ſmall effect, and upon every light 
ſurmiſe all edritings might come in triall- 
whether they were made with Conſcience oz 
not. 'Therefoze to avoid that inconvenience- 
the Law will d:ive the partie to anſwer onelp 
whether it be his Deed oꝛ not and not whether 
the Ded were made withConſcience oz againſt 
Conſcience : and though the party may be at a 
miſchiefthereby- pet = Law will rathcr * 
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the milchicf then rhe laid inconvenience. And 
like Law is» if a Coman=covert foz dzead of 
her Pusband by compulſion of him levy a 
Fine, pet the Woman after her Husband's 
death (hall not be admitted to ſhew that matter 
in avoiding of the Fine» koz the inconvenience 
that might follow thereupon. And after the 
opinion of many men» there is no remedy in 
theſe caſes in the Chancerie. Foz they ſay 
that where the Common Law» in Caſes con⸗ 
cerning Jnheritance» putteth the partie from 
any Yverment fo: eſchewing of an inconveni⸗ 
ence that might follow of it among the people 
that if the ſame inconvenience ſhould follow in 
the Chancerie, if the ſame matter ſhould be 
pleaded there» that no Subpcena ſhould lie in ſuch 
Caſes : and ſoit is in the Caſes befo:e rehear⸗ 
led; fo: as much Mexation Delay» Cofts and 
Expences might grow to the party - if he 
Hould be put to anſwer to ſuch Averments in 
the Chancery ⸗ as if he were put to anſwer to 
them at the Common Law: and therefoze 
they think that no Subpeena lieth in the laid 
Caſes» ne in other like unto them. Never-= 
theleſs J do not take it that their Opinion is. 
that he that bought the Land in this Caſe 
map with good Conſcience hold the Land» be⸗ 
cauſe he hall not be compelled by no Law to 
reſtoze it; but that he is in Conſcience and by 
the Law ot Reaſon bound to reſtoꝛe it oꝛ other⸗ 
wile to recompenſe the party» ſo as he ſhall be 
contented. And J ſuppoſe verily it is ſo» if 
he will keep his Soul out of perill and dan⸗ 
ger. And: after (ome men to theſe Caſcs may 
be relembled the Caſe of a Fine with — 
claim 
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claim» that is remembzed befoze in the 14. 
Chap. of this Book. where a man» knowing 
another to have Bight to certain Land» cau= 
ſeth a Fine to be levied thereof with Pꝛo⸗ 
clamation, and the other ſuffercth v. pears to 
paſs without Claim ; in that caſe he hath no 
remedie neither by Common Law noz by Sub- 
pœna, and that yet he that levied the Fine is 
bound to reſtoze the Land in Conſcience, Ind 
methinketh J could right well agree that it 
ſhould be ſo in this Caſe» and that ſpecially» 
becauſe the party himſelf knoweth perfectly 
that the ſaid collateral Warranty was obtain= 
cd by Covin and againſt Conſcience, 


CHAP.,TLL 


C The fourth Queſtion of rhe DoRour is of the 
Wreck of the Sea. 


Do&. [| P2:ay the let me now hear thy mind 

how the Law of England concerning 
Goods that be wꝛecked upon the Sea map 
_— with Tonſcience» foz J am in great doubt 
of it, 

Stud, I pray the let me firſt hear thine opt- 
nion- what thou thinkeſt therein. 

Do&. The Dtatute of Weſtm. 1. that ſpcak- 
eth of Wrecks is» that if any Wan» Dog» oz 
Cat. come alive unto the Land out of the Ship 
oz Barge» that it ſhall not be judged foz Wreck: 
ſo that if the party to whom the Goods belong 
come within a pear and a dap» and pꝛove them 
to be his⸗ that he (hall have them; oz elſe that 
they (hall remain to the King. And methinketh 
| * 3 that 
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that the ſaid Dtarute ſtandeth not with Con: 
ſcience» foz there is no lavtofull cauſe why the 
partie ought to foꝛteit his Goods, ne the King 
oz KLozys ought to have them» fox there 1s — 
cauſe of Fozfciture in the party» but rather a 
cauſe of Dozrow and heabineſs; and ſo the 
Law ſemeth to add ſozrow upon ſo row. And 
therefo:zx Dog ours hold commonly, that he 
that hath ſuch Goods is bound to Reſtitution, 
and that no Cuſtome map help; foz they ſay 
it is againſt the Commandment of God, Lev. 
19. Where it is commanded» that 2 man ſhould 
love his Neighbour as himſc!f, and that they lay he 
doth not that taketh away his Neighbour's 
Goods. But they agree» that if any man 
have coſt and labour foz the ſaving of luch 
Goods wrecked» ſpecially foz ſuch Goods as 
would periſh if they lay till in the water» as 
Sugar, Paper» Salt. Meal» and ſuch other 
that he ought to be allowed foꝛ his coſts and 
labour : but he muſt reſtoꝛe the Goods» except 
he could not la ve them without putting his 
like in jeopardie foz them; and then if he put 
his life in ſuch jeopardie » and the Owner by 
common pꝛeſumption had had no way to have 
ſa ved them then it is moſt commonly hol den 
that he may k#p the Goods in Conſcience. 
But of other Goods that would not (o 
lightly periſh⸗ but that the Dwner might 
of common pꝛeſumption fave them himſcl1e, 
oz that might de ſaved without any perill 
of like, the takers of them be bound to Re⸗ 
ſtitution to the Diwner whether he come 
within the year 02 after the pear. 
And methinketh this Cale is ſomewhat 
lik: 
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like to a Caſe that I tall put. It chere 
were a Law anda Cuſtome in this Realm 
oz ik it were ozdatned by Deatute» that if aup 
Alien came thzough the Realm in Pilgri- 
mage, and died» that gll his Goods would be 
forfeit ; that Law ſhould be againſt Conſci⸗ 
ence, fox there is no cauſe reaſonable why the 
ſaid Goods ſhould be fozfeir: Ind no moze 

methinketh there is of Mreck. | 
Stud. There be divers caſes where a man 
all leeſe his Goods, and no vefault in him: 
as where Beaſts ſtrap awap from a man» and 
they be taken up and pzoclaimed, and the DOw- 
ner hath not heard of them within the pear and 
the day» though he made ſufficient diligence to 
have heard of them; pet the Goods be fozfeit⸗ 
ed and no default in him. And lo it is 
where a man ktlleth another with the Dwozd 
of J. at Stile, the Dwozd ſhall be fozfeir as a 
Deodand, and pet no default is in the DOw= 
ner. Ind lo methinketh it may be in this 
caſe; and that ith the Common Law, be- 
foe the ſaid Statute was, that the Goods 
wecked upon the Dea ſhall be fozfeit to 
the King» that they be alſo forfeit now af= 
ter the Dtatute» except thep be ſaved by fol⸗ 
lowing the Dtatute 3 foz the Law muſt 
needs reduce the Pꝛoperties of all Goods to 
ſome man» and when the Goods be wꝛecked⸗ 
it ſeemeth the P2opertic is in no man: but 
admit that the Pzopertie remain ſtill in the 
Owner then if the Owner percaſe would 
never claim» then it ſhould not be known 
who ought to take them, and ſo might 
they be deſtroped» and no pꝛoſit come of them: 
X 4 wherekoze 
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wherefoze methinketh it reaſonable that the 
Law ſhall appoint who ought to have them 
and that hath the Law appointed to the King, 
as Dovereign and Head over the people. 

Do. In the Caſes that thou haſt put be- 
foze of the Strap and Deodand there be con- 
fderations why thep be fozfeit> but it is 
not ſo here: and methinketh that in this 
caſe» it were not unreaſonable that the Law 
would ſuffer any man that would take 
them to take and keep them to the uſe of the 
Owner ſaving his reaſonable expences ; and 
this methinketh were moze reaſonable Law) 
then to pull the Pꝛopertie out of the Owner 
without cauſe. But ik a man in the Dea caſt 
his Goods out of the Ship as kozſaken⸗ there 
Doctours hold that every man may take them 
lawfully that will: But other wiſe it is (as 
they lap) if he thzow them out fox fear that 
thep ſhould overcharge the Ship. 

Stud. There is no ſuch Law in this 
Keaim of Goods fozſaken: Foz though a 
man wave the poſſeſſion of his Goods, and 
ſaith he fozſaketh them» pet by the Law of 
the Realm the P2opertie remaincth (till in 
bim- and he may ſcil? them after when he 
will, And if any man in the mean time 
put the Goods in ſafegard to the uſe of the 
Owner, J think he doth lawfully and 
that be (hall be allowed foz his rea ſonable 
expences in that behalf, as he ſhall be of 
Goods found; but he ſhall hav? no Pꝛoportie 
in them nd moe then in Goods found. 
And J would agre» that if a man pie⸗ 
ſcribe that if he find any Goods within his 
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Manoz» that he ſhould have them as his own» 
that that Pꝛeſcription were void: fox there is 
no conſideration how the Pꝛeſcription might 
have a lawfull veginning, but in this cafe me= 
thinketh there is. 

Do&. (What is that: 

Stud. It is this. The Ring : ot the old Cuſtom 
of the Realm ⸗ as the Loꝛd ot the narrow Dea» 
is bound» as it is ſaid» to ſcour the Sea of the 
Pirats and petit Robbers of the Sea; and ſo 
it is read ok the noble King Saint Edgar, that 
he would twice in the pear ſcour the Dea of 
ſuch Pirats : but J mean not thereby that the 
King is bound to conduc his Merchants upon 
the Sea againſt all outward Enemies, but 
that he is bound onely to put away ſuch Pt= 
rates and petit Robbers. And becauſe that 
cannot be done without great Charge» it is not 
unreaſanable if he have ſuch Goods as be 
wrecked upon the Sea toward the Charge. 

Doct. Upon that reaſon J will take a reſpite 
till another time. 


CHAT. LI. 


¶ The fifth Queſtion of the Doctour; Whether & 
ſtand with Conſcience to prohibit a Jury of 
meat and drink till they be agreed. 


F one of the xij. men of an Enqueſt know 
the very truth of his own knowledge, and 
inſtru eth his fellows thercof- and they will in 
no wile give credence to him, and thereupon » 
becauſe meat and dunk is pꝛohi bite d them he is 
dziven to that point, that either he muſt afſent 
to 
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to them » and give their Uerdic againſt his 
own knowledge and againſt his own Conſci⸗ 
ence» oz die foz lack of meat: how may the 
Law then ſtand with Conſcience » that will 
dzive an innocent to that extremity» to be ci⸗ 
ther kozlwozn, oz to be famiſhed and die fo 
want of meat : 

Stud. J take not the Law of the Realm to 
be» that the Jury after they be lwoꝛn may not 
eat no: dzink till they be agreed of the Uerdict : 
but truth it is, there is a Maxime aud an old 
Cuſtome in the Law, that they (hall not eat 
noz dzink after they be [woꝛn, till they have 
given their Uerdic> without the aſſent and li⸗ 
cence of the Juſtices. And that is ozdained 
by the Law fo: eſchewing of divers inconve= 
niencics that might follow thereupon > and 
that ſpecially if they (ould eat 0z dzink at the 
colts of the parties; and therefoze if they doe 
contrary » it may be laid in an Arreſt of the 
Judgement: but with the aſſent of the Juſti= 
ces they may both eat and dzink. As if any of 
the Juroꝛs fall ſick befoze they be agreed of their 
Verdict ſo ſoze, that he map not commune of 
the Uerdit- then by the aſſent of the Juſtices 
he may have meat and dzink» and alſo ſuch o⸗ 
ther things as be neceſſary fo: him; and his fel⸗ 
lows alſo at their own coſts» oꝛ at the indiffe= 
rent coſts of the parties» if they ſo agree, 02 by 
the aſſent of the Juſtices» may both eat and 
d:zink, And therefoze if the caſe happen that 
thou now ſpcakeſt of , and that the Jury can 
in no wile agree in that Uerdict, and that ap⸗ 
pearcth to the Juſtices by examination » the 
" Auffices may in that caſe ſuffer them to w 
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both meat and dzink foz a time» to \ſ@ whether 
they will agree: andif they will in no wiſe a= 
gre I think that the Juſtices may ſæ ſuch 
oꝛder in the matter as Wall ſem to them by 
their diſcretion to ſtand with Reaſon andCon= 
lcience- by awarding of a new Enqueſt» and 
by ſetting Fine upon them that they (ſhall find 
in default> oz otherwiſe as they (hall think beſt 
by their difcretion 3 like as they may doe if one 
of the Jury die befoze Uerdic> oz if any other 
tike Caſualties fall in that behalf. But what 
the Juſtices ought to doe tn this caſc that thou 
baſt put, in their diſcretion, J will not treat 
of at this time. 


CHAP. LIIL 


C The ſix th Queſtion of the DoKour ; Whether the 
Colours that be given at the Common Law in 
Aſſiſes, Actions ot Treſpaſs, and divers other 
Actions, ſtand with Conſcience , be- 
cauſe they be moſt commonly 
teigned, and be not true. 


Doct. ] Par the let me hear thy mind to 

what intent ſuch Colours be given » 
and ith they be commonly untrue, how they 
may ſtand with Conſcience. 

Stud. The cauſe why ſuch Colours be given 
is this: There is a Maxime and a Gzound 
of the Law of England, that if the Defendant 
o Tenant in any Yaion plead a Plea that 
amounteth to the general Jſſue> that he (hall 
be compelled to the gencral Iſſue; and if he 


will not he (all be condemned foz lack 9 an= 
| wer: 
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ſwer: and the general Jſſue in Aſſiſe is » that 
be that is named the Diſſeiſoz hath done no 
w2ongnoz no Diſſeiſin; and in a (Arit of Entric 
in the nature of Aſliſe the general Iſſue is , 
that he diſlciſed him not; and in an Yction of 
Treſpaſs, that he is not guilty. And ſo every 
Action hath his general Iſſue aſſigned by the 
Law : and the Tenant muſt of neceſſity either 
take the general Jſſue» oz plead ſome Plea in 
Abatement of the Writ» to the Jurisdiction » 
to the party» 02 elſe ſome Bar, oz ſome matter 
"by way of Concluſion. And therefoze if J. at 
'S. infeoffe H. Hart of Land» and a Dtrangcr 
bzingeth an Alike againſt the ſaid H. Hart fo 
the Land, whoſe Title he knoweth not; in 
this caſe» if he ſhould be compelled to plead to 
the Point of the Yſſilſe- that is to ſap» that he 
hath done no wzong⸗ ne no Diſleifin- the mat⸗ 
ter ſhould be put in the mouths of xij. Lap⸗ 
men⸗ which be not learned in the Law; and 
therefoze better it is that the Law be ſo oꝛde⸗ 
red» that it be put in the determination of the 
Judges, then of Lay-men, Ind if the ſaid 
H. Hart, in the Caſe befoze rehearſed > would 
plead in Bar of the Aſſiſe, that Jo. at Stile 
was ſeiſed aud enfeoffed him» by foꝛce whereof 
he entred»> and asked Judgement if that Aſſiſe 
Gould lie againſt him; that Plea were not 
good» fox it amounteth but to the general Jſ- 
ſue ; and therefoze he ſhall be compelled to take 
the general Jſue, oꝛ elſe the Aſſiſe (hall be a⸗ 
ward:d againſt him ko lack of anſwer. And 
theretoꝛe to the intent the matter may be ſhew⸗ 
ed and pleaded befoze the Judges, rather then 
befoze the Jurie» the Tenants uſc to give 
1 the 
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the Plaintif a Colour - that is to ſay» a Co- 
lour of Action > whereby it Hall appear that 
it were hurtfull to the Tenant to put that 
matter that he pleadeth to the judgement of 
rij. men: and the moſt common Colour that 
is uſed in ſuch caſe is this; c A hen he hath plea⸗ 
ded that ſuch a man enfeoffed him - as bekoze 
appeareth- it is uſed that he (hall plead farther» 
and ſay that the Plaintif claiming by a Co= 
lour of a Ded of Feoffment made by the ſaid 
Feoffoz befoze the Feoffment made to him, 


where no Right paſſed by the Deed» entred, 


upon whom he entred> and asked Judgement 


if the Alliſe lie againſt him. In this caſe » 


becauſe it appeareth to be a Doubt to unlearned 
men-whether the Land paſs by the Deed with⸗ 
out Livery oz not» therefoze the Law (uffereth 
the Tenant to have that ſpecial matter to 
bzing the matter to the determination of the 
Judges. And in ſuch caſe the Judges map 
not put the Tenant from the Plea» foꝛ thep 
knew not as Judges but that it is true; and 
ſo if any default be» it is in the Tenant» and 
not in the Court, And though the truth be , 
that there were no ſuch Deed of Feoffment 
made to the Plaintif as the Tenant pleadeth; 
pet methinketh there ts no default in the Te⸗ 
nant» fot he doth it to a good Intent, as befoze 
appeareth. 

Doct. It the Tenant know that the Feoffoz 
made no ſuch Deed of Feoffment to the Plain⸗ 
tif> then there is a default in the Tenant to 
plead it, foz he wittingly ſatth againſt the 
truth; and it is holden by all Dod ours - that e⸗ 
very Lie is an offence moze oz leſs: foꝛ if it — 
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of malice, and to the hurt of his neighbour , 
then it is called mendacium pernicioſum, and that 
is deadly Un; and if it be in ſpozt- and tothe 
hurt of no man> noz cf cuſtome uſed, ne of plea⸗ 
ſure that he hath in lying, then it is venial in, 
andit is called in Latin mendacium jocoſum ; any 
if it be tothe pꝛofit of his neighbour, and ty 
the hurt of no man, then it is alſo vental fin, 
and it is called in Latin mendacium o'ficioſum : 
and though it be the leaſt of thole th:e> pet it 
is a veuiat ſin - and would be elchewed. 
Stud. Though the Mid wives of Ægęypt lied 
hen they had reſerved the male=Chtldzen of 
the Heb:cws, (ſaying to the Ring Pharao, that 
the Hebrews had Women that were cunning tn 
the lame craft, which ere they came had reler⸗ 
ved the Childzen alive, where indeed they 
themſelves of pity and of dꝛead of God reſer- 
vey them; pet Saint Hicrome expounded the 
Text following» which ſaith» that our Lo 
thercfoze gabe them Houles . that is to be un⸗ 
derſto0d- that he gave them ſpiritual Houſes » 
and that they had therefoze eternal Reward: 
and if they ſinned by that Lie. although it were 
bur venial> pet I cannot \& how thep ſhould 
have therefoze eternal Reward. And alſo if a 
man intending to flap another ask me where 
that man is; is it not better fo: me to lie - and 
ſay, I cannot tell where he is» though J know 
it then to ſhew where he ts- whereupon Mur⸗ 
ther ſhould follow x 
Doct. The derd that the Midwives of Egypt 
did» in ſaving the Childzen»> was meritozious- 
and deſerved Reward everlaſting» if they be⸗ 
lie ved in God» and did good deeds beſide» as it 
18 
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is to ſuppoſe they did when they fox the love 
of God refuſed the death of the Jnnocents ; 
and then though they made a Lic after» which 
was but venial fin» that could not take from 
them their Reward» foz a venial fin doth not 
utterly extina Charity, but letteth the fervour 
thereof : and therefoze it map well ſtand with 
the woꝛds of Saint Hicrome, that they had fox 
their good dead eternal Houſes» and yet the Lie 
that they made to be a Venial In. But never= 
theleſs» if ſuch a Lie that is of it (elf but ve= 
nial be affirmed with an Oath, it is alwap 
moztal» if he know it be falſe that he ſweareth. 
Ind as to the other Queſtion » it is not like 
to this Queſtion that we have in hand» as me 
ſæmeth : fo: ſometime a man foz eſchewing of 
the greater evil may doe a leſs e bil - and then 
the leſs is no offence in him; and ſo it is in the 
Cale that thou haſt put» wherein becauſe it is 
leſs offence to ſay he woteth not where he 1s 
though he know where he is» then it is to eto 
where he ts> whereupon Murther hould fol= 
low» it is therefoze no (in to ſay he woteth not 
where he is: foz ebery man is bound to love 
bis Neighbour - and if he ſhew in this caſe 
where he is knowing his death ſhould follow 
thereupon » it ſemeth that he loved him not » 
ne that he did not to him as he would be done 
to, But in the Caſe that we be in here» there 
is no ſuch (in eſchewed: Foz though the party 
pleadeth the general Jſſue» the Jurie might 
iind the truth in every thing; and therefoze in 
that he ſaith that the Plaintit , claiming in by 
the Colour of a 'Deed of Feoffment > where 
nought paſſed, entred» gc. knowing that there 
was 
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was no ſuch Fcoffment > tt was a Lie in him 

and a venial fin» as mcthinketh. Ind cverp 

man is bound to ſuffer a dradlp Un in his 

”— rather then a Venial in in him⸗ 
if. 

Stud: Though the Jury upon a general J\- 
ſue may find the truth» as thou ſaieſt vet it is 
much moꝛꝛ dangerous to the Jury to inquire of 
many Points, then to inquire oncip of one 
Point. Ind fozaſmuch as our Lozd hath giz 
ven a commandment to every man upon his 
Neighbour ; rherefoze cvery man is bound to 
foxce , as much as in bim 41s , that by him no 
occaſion of off:nce come to his Neighbour, 
And toꝛ the ſame cauſe the Law hath oꝛdained 
divers MYaxrimes and Principles > whereby 
Iſſues in the King's Court may be joined up⸗ 
on one Point in certain as nigh as may be » 
and not generally leſt offence might follow 
thereupon againſt God» and a hurt alſo unto 
the Jury. CQhecrefozc it ſeemeth that he loveth 
not his Ncigybour as himſclf, ne that he doth 
not a3 he would be done to» that offereth ſuch 
danger to his eighboꝛ , where he may well and 
conveniently depp it from him» if he will follow 
the 0:der of the Law; and it ſemeth that he 
puttetly himſclf wilfully in jeopardp that doth 
it, as it is wiitten Eccle. 3. Qui amat periculum 
in illo peribit, that is to ſay» He that loveth pe⸗ 
rill hail prriſh in 4t> and he that putteth his 
neighbour in peril to offend, putteth himſcif in 
the lame; and ſo ſhould he doe me ſeemeth » 
that would wilfully take the general Iſſue 
where he might conveniently have the ſpecial 
matter. And kurthermoze > it is no offence in 
P2inces 
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' Painces and Rulers to ſuffer Contracts, and 

buying and ſelling in Markets and Fairs, 
though both Per jury and Deceipt will kol⸗ 
low thereupon - berauſe ſuch Contracts be ne⸗ 
ceſſary foz the Commonwealth: ſo it ſeemeth 
likewiſe> that there is no default in the party 
that pleadeth ſuch. a ſpecial matter » to avoid 
from his Neighbour the danger of Perjury- 
ne pet in the Court» though they induce him 
to it: as thep doe ſometime foz the intent be= - 
foze rehearſed. And in like wiſe ſome will ſay, 
that if Bulers of Cities and Communalties 
ſometime foz the puniſhment of Felons» Mur⸗ 
therers - and ſuch other Offenders - will (to 
the intent thep would have them to con= 
keſs the truth) ſay to them that be ſuſpected » 
that they be info:med of ſuch certain Defaults 
o Mildemeanoꝛs in the Offenders »- and that 
they doe to the intent to habe them to confeſs 
the truth» that though they were not ſo inkoꝛ⸗ 
.. med» that yet it is no offence to ſay they were 
fo infozmed, becauſe they doe it foz the Com⸗ 
monwwealth : fozif Offenders were ſuffered to 
goe unpuniſhed > the Commonwealth would 
eftſoons decay and utterly periſh. 

Doct. J will take adviſement upon thy rea= 
ſon in this matter till another ſeaſon» and 1 
will now ask thee another MQueſtion ſomewhat 
like unto this: J pꝛar the let me hear thy 
mind therein. 

Stud. Let me hear thy Queſtion» and J ſhall 
with good will ſay as AJ think therein. 


Pp CHAP. 
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CHAP. LIV. 


© The ſeventh Queſtion of the Dectour, concerning 
the pleading in Aſſiſe, whereby the Tenants 
uſe ſometime to plead in ſuch manner 
chat they ſhall confeſs 
no Ouſter. 


Do. T is commonly uſed , as J have heard 
ſay, that when the Tenant in Alliſe 
pleadeth that a Dtranger was ſeiſed and en⸗ 
fcoffed him- and giveth the Plaintif a Co⸗ 
lour in ſuch manner as befoze appeareth in the 
xl biij. Chapter / that the Tenant many times, 
when he hath pleaded thus and the Plaintif 
claiming by a Colour of a Deed of Feoffment 
made by the ſaid Dtranger , where nought 
palled by the Ded, entred; and that then 
they ule to fay farther > upon whom A. B. 
entred- upon whom the Tenant entred; 
where indeed the ſatd A. B. never entred » ne 
hapiy there was never no ſuch man: How 
can this Pleading be excuſed of an untruth z 
and what reaſonable cauſe can be whyp ſuch 
a —_— ſhould be ſuffered againſt the 
truth 
Stud. The cauſe why that manner of Pleca- 
ding is ſuffered is this: It the Tenant by 
his Pleading confeſſed an immediate Entrie 
upon the Plaintif» oz an immediate putting 
out of the Plaintif > which in French is cal- 
led an Ouſter; then if the Title were after 
found kez the Plaintif » the Tenant by his 
confeſſion were attainted of the _ 
nd 
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And becauſe it map be» that though the Plains 
tif have good Title to the Land» that vet the 
Tenant is no Diſleiſo: 3 therefoze the Te⸗ 
nants uſe many times to plead in ſuch manner 
as thou haſt ſaid befoze » to ſave themſelves 
from conteſſing of an Duſter : and (o if there 
be any default > it is not in the Court » ne in 
the Law» foz they know not the truth therein 
till it be tried. Ind methinketh alſo that there 
is in thts caſe right little default 02 none in the 
Tenant» no2 in his Counſel» ſpecially if the 
Tounſel know that the Tenant is no Diſlei= 
ſoz, But as to that Point» A pay the» that 
as thou haſt taken a reſpite to be adviſed - oz 
that thou chew thy full mind in the Nueſti= 
on of a Colour given in Yflile , whereof men⸗ 
tion is made in the ſaid xivitj. Chapter» that 
I likewiſe may have a like reſpite in this 
Caſe till another time to be adviſed > and 
then IJ (hall with good will ſew thee my full 
minde therein. 
Doct. I am content it be as thou ſaiſt. But 
pꝛay the that I may pet adde another Que⸗ 
ion to the two s befo:e rehearſed of 
the Colours in Alliſe. and feel thy mind therein- 
becauſe that ſoundeth much to the ſame effect 
that the other vo» (that is to ſap) to pꝛobe that 
there be divers things ſuffered in the Law to be 
pleaded that be againſt the truth: and I pꝛay 
let me hereafter know thy mind in all thꝛee 
ons, and thou Halt then with a good 
Stud. I pꝛay the Hew me the Caſe that thou 
ſpeakeſt of. 
Do&. It a man ſteal a Hoꝛſe ſecretly in the 
P 2 night, 


338 DIALOGUE IL 


night- it is uſed that thereupon he ſhall be in⸗ 
dicted at the King's Duit» and it is uſed that 
in that Ynvdictment it Hall be ſuppoſed that he 
ſuch a day and place with Fozce and arms, 
(that is to ſay ) with Dtaves- Owoꝛds - and 
Knives-ec.felonioufly ſtole theHozſe againſt the 
King's Peace; and that fozm muſk be kept in 
every India ment though the Felon had nei- 
ther Swoꝛd noz other Weapon with him» but 
that he came ſecretly without {Weapon ; How 
can it therefoze be excuſed» but that therein is an 
untruth + 

Stud. It is not alledged in the Jnvicment 
by matter in deed that he had ſuch Weapon » 
fo: the fozm of an Indicment is this» 

Inquiratur pro Domino Rege, ſi 4. tali die & an- 


no apud talem locum vi & armis, videlicet Gladiis, 


&c. talem Equum talis hominis cepit, &c. 

And then the twelve men be onelp charged 
with the Effect of the Bill that is to ſap» twwhe= 
ther he be guilty of the Felony oz not, and not 
whether he be guilty under ſuch manner and 
fozm as the Bill ſpecifleth oz not: and ſo 
when they (ap Billa vera, they ſap true, ag 
they take the Effect of the Bill to be. And 
therefo:e. if there were falſe Latin in the Bill 
of Indictment, and the Jurp (ſaith Billa vera, 
pet their Werdic is true: foz their Uerdic 
ſtretcheth not to the truth oz falſhood of the 
Latin, but to the Felony - ne to the Fozm of 
the wozds > but to the Effect of the matter; 
and that is to enquire whether there were any 
ſuch Felony done by the perſon oz not, And 
though the Bill vary from the dap» from the 
year» and allo from the place where the Felony 
was 
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was done in> lo it vary not from the Dhire 


that the Felony was done in» and the Jure 
ſaith Billa vera, they have given a true Uer= 


dict; foz they are bound by their Dath to give 


their Uerdict accozding to the Effect of the 
Bill and not acco:ding to the Fozm of the 
Bill. And ſo is he that maketh a Uow bound 


' likewiſe to that that by the Law is the Eke 


of his vob and not onelp to the 1902ds of his 
Avow. And if a man avow never to eat 
White=-meat- pet in time of extreme neceſſity 
he map cat White-meat- rather then die, and 
not bzeak his Pvoto , though he affirmed it 
with an Dath : fox by the Effect of his Zvow 
extreme neceſſity was excepted» though it were 
not expꝛelly excepted in the wozds of the A= 
vow. And ſo likewiſe though the woꝛds of the 
Bill be, to enquire whether ſuch a man. ſuch a 
day and pear , and in ſuch a place, did ſuch a 
Felony; yet the Effect of the Bill is-to inquire 
whether he did the Felony within the Dhire oz 
no: and therefoze the Juſtices befoze whom 
ſuch Andictments be taken moſt commonly in⸗ 
fozm the Jury» that they are bound to regard 
the Effect of the Bill ⸗ and not the Fozm. And 
therefoze there is no untruth in this caſe» nei⸗ 
ther in him that made the Bill, ne pet in the 
Jury» as me lemeth. 

Doct. But if the party that owed the Hoꝛſe 


bring an Vion of Treſpaſs , and declareth 

that the Defendant took the Hozſe with Force 

and arms» where he took him without Foxce 

and arms; how may the Plaintif there be ex= 

cuſed of an untruth z 

Stud. And if the Plaintif ſurmiſe an untruth-» 
P 3 whas 
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- what is that to the Court» ＋ Hoey fo: 
thep muſt believe the Plajntif> till that that he 
ſaith be denied by the Defendant. Ind pet as 
this caſe is, there is no untruth in the Plain⸗ 
tif> to ſap he took the Yozle with Fozce and 
arms, though he came never ſo ſecretly and 
without Weapon : foz every Treſpaſs is in 
the Law done with Fozce and arms; ſo that 
if he be attainted and found guilty of the 
Treſpaſs» he is attainted of the Fozce and 
arms : and (ith the Law adjudgeth every 

is to be done with Fozce > therefoze 
the Plaintik ſaith truly, that he took him 
with Fozce» as the Law meaneth to be Fozce, 
Foz though he took the Þozle as a Felon» 
vet upon the felonious taking the Owner 
may take an Acton of Treſpaſs if he will; 
fo; every Felony is a Treſpaſs and moze. Ind 
ſo I have ſhewed thes Come part of my mind 
to pzove that in thoſe Caſes there is no un- 


Fury» noz in the Law, Nevertheleſs » at a 
better leiſure I will ſew tha my mind moze 
fully therein with good will, as thou haſt pꝛo⸗ 
miſed me to doe in the Caſes of Colours of the 


hearſed, | 


truth > neither in the parties > neither in the 


Alliſe and of the Duſter > that be befoze re- 


CHAPTER LY. T 
CHAP. Ly. 


C The eighth Queſtion of the Doctour; Whether 
the Statute of xlv. of Edward the third 
of Sylva cædua ſtandeth with 
Conſcience. 


f 2 the 45. pcar of the Reign of Ed. 3. it 


was enacted» that a Pzohibition ſhould 
lie where a man is impleaded in the Court= 
Chuſtian foz Diſmes of Mood of the age of 
xx. pear 02 above» by the name of Sylva cædua: 
how may that Dtatute ſtand with Conſcience» 
that is ſo directly againſt the Liberty of the 
Church » and that is made of ſuch things as 
the Parliament had no authozity to make any 
Law of? 

Stud. It appeareth in the ſaid Dtatute» that 
it is enacted» that a Pzohibition ſhould lie tn 
that caſe as it had uſed to do befoze that time; 
and ik the Pzohibition lay by a Paeſcri= 
ption befoze the Dtatute , why is not then 
the Dtatute good as a Confirmation of that 
Pzeſcription 2 

Doct. It there were ſuch a Pꝛeſcription be⸗ 
foze the Dratute» that Pꝛeſcription was void; 
foz it pꝛohibiteth the payment of Tithes of 
Trees of the age of xx-pear 02 above» and pap= 
ing of Tithes is grounded as well upon the 
Law of God, as upon the Law of Reaſon ; 
and againſt thoſe Laws lieth no Pzeſcription- 
as it is holden moſt commonly bp all men. 

Stud. That there was ſuch a Pꝛelcription 

P 4 befoze 
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befoze the ſaid Statute, and that if a man be⸗ 
foe the ſaid Dtatute had bin ſued in the Opi⸗ 
ritual Court foz Tithes of Mood of the age of 
xx. year oꝛ above» the Pꝛohibition lap-appear- 
eth in the ſaid Dtatute : and it cannot be 
thought that a Dtatute that is made by Zu⸗ 
thozity of the whole Realm, as well of the 
King and of the Lozds Spiritual and Tem⸗ 
po2al-. as of all the Commons will recite a 
thing againſt the truth. And furthermoze» J 
cannot ſes how it can be grounded by the Law 
of God oz by the Law of Reaſon, that the x. 
part chould be paid foz Tithe- and no other 
Poztion but that: but J think that it be 


rounded upon the Law ot Reaſon . that a man 


ould give a reaſonable Poztion of his Goods 
tempoꝛal to them that miniſter to him things 
ſpiritual; fo: every man is bound ts honour 
God of his pzoper ſubſtance ; and the giving of 
ſuch Poꝛtion hath not bin onely uſed among 
faithfull people, but alſo among unfaithfull; 
as it appeareth Geneſis 47. where Con was 
given to the Pzieſts in Egypt of common 
Warns. And Saint Paul in his Epiſtles 
affirmeth the ſame in many places; as in 
his firſt Epiſtle to the Corinthians, chap. 9. where 
he ſaith» He that worketh in the Church ſhall eat 
of that that belongeth to the Church: And in his 
Epiſtle to the Galatians, chap. 6. he ſaith» Let 
him that is inſtructed in ſpiritual rhings, depart of 
his Goods to him that inſtructeth him. And Saint 
Luke, chap. io. ſaith that the workman is worthy to 
have his hire. All which ſapings map right con⸗ 
veniently be taken and applied to this purpoſe» 
that Spiritual men - which miniſter to the 


people 
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people ſpiritual things» ought fox their Mi⸗ 
niſtration to Have a competent living of them 
that they miniſter unto. But that the tenth 
part ſhould be aſſigned foz ſuch a Poztion, and 
neither moe no2 leſs . J cannot perceive that 
that (ould be grounded by the Law of Bea= 
ſon > noz 1mmediately by the Law of God, 
Foz befoze the Law witten there was no 
certain Poztion aſſigned foz the ſpiritual Mi⸗ 
niſters, neither the x. part» noz the xij. part» 
unto the time of Jacob: fog it appeareth Gene- 
ſis 28. that Jacob avowed to pay Diſmes which 
was among the Jews foz the tenth part, ik 
our Lozd pꝛoſpered him tn his journep; and 
if the tenth part had been duty befoze that Y= 
vow , it had bin in vain to have avowed it » 
and ſo it had ik it had bin grounded by the 
Law of Beafon. And as to that is ſpoken 
in the Evangeliſts > and in the new Law 
of Tithes - it belongeth rather to the gi⸗ 
ving of Tithes in the time of the old Law » 
then of the new Law; as it appeareth Mat- 
thew 23. and Luke 11. where our Lozd ſpea⸗ 
keth to the Phariſes» ſaying» Wo to you Pha- 
riſees, that tithe Mints, Rue, and Herbs, and forper 
the Judgement and the Charity of God; theſe it be- 
hoveth you to doe, and the other not tc omit : that is 
to lap it behobeth pou to doe Juſtice and Cha= 
rity of God . and not to omit paping of Tithes . 
though it be of ſmall things as of Mints» Rue> 
Herbs , and ſuch other. Ind alſo that the Pha⸗ 
riſee ſaithLuke 18.1 pay my Tithes of all that] have, 
it is to be referred to the old Law» not to the 
time cf the new Law. Therekoze, as JT take 
it the paying of Tithes, oz of a certain Pox= 
| tion 
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tion to Spiritual men foz their ſpiritual Mi⸗ 
niſtration to the people» hath been grounded in 
divers manners. Firſt» befoze the Law wzir= 
ten» a certain Poztion ſufficient foꝛ the Opiri⸗ 
tual Miniſters was due to them by the Law 
of Nature, which» after them that be learned 
in the Law of the Realm, is called the Law 
of Beaſon: and that Poztion is due by all 
Laws. And in the Law wzitten» the Jews 
were bound to give the x. part to their Pzieſts» 
as well by the ſaid A vow of Jacob» as by the 
Law of God in the Old Teſtament» called the 
Judicialls. And in the new Law the paying 
of the x. part is by a Law that is made by the 
Church. And the reaſon wherefoze the x. part 
was oꝛdained by the Church to be payed foz 
the Tithe was this: There is no cauſe why 
the people of the New Law ought to pay leſs 
to the Miniſters of the new Law, then the peo= 
ple of the Old Teſtament gave to the Mint⸗ 
ſters of the Old Teſtament : Foz the people of 
the new Law be bound to greater things then 
the people of the old Lam were» as it ap⸗ 
peareth Matt.. where it is ſaid-Unleſs your good 
works abound above the works of the Scribesand the 
Phariſees, ye may not enter into the Kingdome of 
Heaven. And the Dacrifice of the old Law 
was not ſo honourable as the Dacrifice of the 
new Law is: foz the Dacrifice of the old 
Law was onely the Figure and the Dacrifice 
of thenew Law is the thing that is figured; 

that was the Shadow, this is the Truth. 
And therefoze the Church upon that reaſon⸗ 
able conſideration ozdained, that the x. part 
thould be paid fo: the ſuſtenance of the _— 
1 o crs 


ſters in the new Law» as it was foz the ſu= 
I of the Miniſters in the old Law; 
and ſo that Law with a cauſe map be in= 
increaſed oz miniſhed to moze Poztion oz to 
leſs- as ſhall be neceſſary foz them. 

Do&. It appeareth Gen. 14. that Abraham 
gave to Melchiſedec Diſmes , and that is taken 
to be the x. part; and that was long befoze 
the Law witten: and therefoze it is to ſup⸗ 
poſe, that he did that by the Law of God, 
Stud. It appcareth not by any Dcripture 
that he did that by the Commandment of 
God» ne by any Revelation. And therekoze 
it is rather to ſuppole that he did part of duty» 
and part of his own free will : foz in that he 
gave the Dilmes as a reaſonable Poztion foz 
the ſuſtenance of Melchiſedec and his Mini⸗ 
ſters, he did it by the commandment of the 
Law of KBeaſon, as befoze appeareth; but 
that he gave the x. part» that was of his free 
will and becauſe he thought it ſufficient and 
reaſonable: but if he had thought the xi. part 
oz the xiij. part had ſufficed- he might have gi⸗ 
ven it- and that with good Conſcience, And 
ſo I (ſuppoſe that in the new Law» the giving 
of the x. part is by a Law of the Church, and 
not by the Law of God; unleſs it be taken 
that the Law of the Church is the Law of 
God, as it is ſometime taken to be, but not 
appzopuatcly oz immediatelp; foz that is taken 
appopziately to be the Law of God» that is 
contained in Scripture that is to ſap» in the 
Old Teſtament and in the Mew. 

Doct. It is ſomewhat dangerous to ſay that 
Tithes be grounded onely upon the Law of 
| the 
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the Church : fox ſome men- as it is ſaid» ſap 
that man's Law bindeth not in Conſcience 
and ſo they might happen to make a boldneſs 
thereby to deny their Tithes. 

Stud. YA truſt there be none of that opinion; 
and if there be> it is great pity : And never= 
theleſs they map be compelled in that caſe by 
the Law of the Church to pay their Tiths, as 
well as they ſhould be if paying of Tithes were 
grounded meerly upon the Law of God, 
Doct. I think well it be as thou ſapeſt» and 
therefoze I hold me contented therein. But N 
pvꝛap thee ſhew me thy minde tn this Queſtion: 
It a whole Countrey pꝛeſcribed to pay no 
Tithes foz Cozn oz Hay, noz ſuch ather- whe= 
ther thou think that that Pzeſcription is good. 

Stud. That Queſtion dependeth much upon 
that that is ſaid befozc : foz if paping of the 
x. part be by the Law of Reaſon oz by the 
Law of God, then the Pꝛeſcription is void; 
but if it be by the Law of Man, then it is a 
good Pꝛeſcription, ſo that the Miniſters have 
a {ufficient Poztion beſide. 

Do&.John Gerſon, which was a Doctoz of Di⸗ 
binity> in a Treatiſe that he named Regulæ mo- 
rales, ſaith» that Diſmes be pad to Pꝛieſts by 
the Law of God, 

Stud. The woꝛds that he ſpeaketh there of 


the matter be theſe» Solutio Decimarum Sacerdoti- 


bus eſt de jure divino, quatenus inde ſuſtententurzſed 
quoad tam hanc vel illam aſſignare, aut in alios red- 
ditus commutare, politivi juris exiſtit: that is 
thus much to ſay», The paying of Dilmes 
to Piieſts is of the Law of God, that they 
may thcreby be ſuſtained; but to aſſign this 
| ; poztjon 
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Poztion oz that, oz to change it to other Rents» 
that is by the Law poſitive. Ind if it ſhould be 
taken that by that wozd Decimarum, which in 
Engliſh is called Diſmes oz Tithes, that he 
meant the x. part, and that that x. part ſhould 
be paid foz Tith by the Law of God, then is the 
ſentence that followeth after againſt} that ſay= 
ing; fo: as it appeareth above, the next ſaith 
afterward thus» But to aſſign this poꝛtion oz 
that» oz to change it into other Bents, belongs 
eth to the Law poſitive- that is to the Lad of 
_ : and if the x. part were aſſigned by 
od» then may not a leſs part be aſſigned by 
the Law of Man» foz that ould be contrary 
to the Law of God, and ſo it ſhould be void. 
And methinketh that it is not likely that ſo 
famous a Clerk would ſpeak any ſentence con⸗ 
trary to the Law of God, oz contrary to that 
he had ſpoken befoze. Ind to p2ove he meant 
not by the term Decimz, that Diſmes ſhould 
always be taken foz the x. part» it appeareth 
in the 4. part of his Mos, in the 32. Title 
Literæ, where he ſaith thus, Non vocatur Portio 
Curatis debita propterea Decimæ, eò quod ſemper fir 
decima pats, immo eſt interdum viceſima aut trice- 
ſima: that is to ſap» The Poztion due to Cu⸗ 
rates is not theretoꝛe called Diſmes-» toꝛ that it 
is alway the x. part» foz ſometime it is the xx. 
02 the xxx. part. And fo it appeareth that bythis 
woꝛd Decimarum he meant in the Text befoze res 
hearſed a certain Poztion» and not pꝛeciſely the 
x. part: and that the Poꝛtion ſhould be paid to 
Pꝛieſts by the Law of God, to ſuſtain them 
with taking as it ſæmeth the Law of Reaſog 
in that ſaping fo: the Law of God. as it map one 
wap 
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wap be well and conveniently taken» becauſe 
the Law of Reaſon is given to every reaſonable 
creature by od: and then it kolloweth purſu- 
antip⸗ that it bclongeth to the Law of Man to 
aſfign this Poꝛtion, oz that which neceſſity ſhall 
require fo: their ſuſtenance. And then his 
laping agreth well to that that is ſaid bekoze, 
that is to ſay» that a certain Poxtion is due 
fo: P:icſts- foz their ſpiritual Miniſtration, 
by the Law of Reaſon. And then it would 
follow thereupon» that if it were ozvained fox 
a Law, that all paying of Tithes ſhould from 
hencekoꝛth ceaſe» and that every Curate ſhouty 
have aſſigned to him ſuch certain poztion of 
Land» Rent» oz Annuitp⸗ as ſhould be ſuffici⸗ 
ent fo: htm» and fo: ſuch Miniſters as ſhould 
be neceſſary to be under him» accozyving to the 
number of the people there oz that every Pa⸗ 
riſhioner oz Houſholder (ould give a certain 
ſumme of money to that uſe; J ſuppoſe the 
Law were good. And that was the mean- 
ing of Jo. Gerſon, as it ſeemeth -in his words be= 
fo:: rehearſed» where he ſaith» But to change 
Tithes into other Rents» ts by the Law po= 
ative» that is to ſay- by the Law of Man. And 
ſome think that if a whole Country pꝛelcribe 
to be quit of both Tithes of Coꝛn and Gals, ſo 
that the Spiritual Miniſters have a ſufficient 
02tion bellde to live upon, that is a good Pꝛe⸗ 
cription and that they ſhould not offend that 
in ſuch Countreys payed no Tithes : koz it 
were hard to (ay that all the men of Italy, oz of 
the Eaſt parts» be damned» becauſe they pay 
no Tithes> but a certain Poztion-after the Cu⸗ 


ome. © Therefoze certain it is» to pay ſuch a 
certain 
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certain Poztion- as well they as all other be 


bound» if the Church ask it» any Cuſtome 
notwithſtanding, But if the Church ask it 
not, it ſœmeth that by that not asking the 
Thurch remitteth it : andan example thereof 
we may take of the Apoſtle Paul, that though he 
might have taken his neceſſary living of them 
that he pzeached to, pet he took it not and ne= 
verthelels they that gave it him not did not of= 
fend» becauſe he did not ask it. But if one 
man in a Town would pꝛeſcribe to be diſchar= 
ged of Tithes of Cozn and Gza(s» methinketh 
the Pꝛeſcription is not good, unlels he can 
p20ve that he recompenſeth it in ansther thing: 
foz it ſemeth not reaſonable that he Gould pap 
leſs koz his Tithes then his neighbours do⸗ 
ſeeing that the Dpiritual Miniſters are bound 
to take as much diligence foz him as they be 
foz any other of that- Pariſh : wherefoze it 
might ſtand with reaſon that he ſhould be com= 
dto pap his Tithes as his Neighbours 

do» unleſs he can pꝛobe that he payeth in re= 
compence thereof moze then the x. part in an= 
other thing. Nevertheleſs, N leave the mat= 
ter to the judgement of other. And then foz a 
farther pzoof> though the laid Pꝛeſcription of 
not paying Tithes fo: Trees of xx.year and a= 
bove were not good» pet that that of Coꝛn and 
Sꝛaſs ſhould be good ſome make this reaſon. 
They lap that there is no Tith but it is either 
a Pꝛedial Tith- oz a Perlonal Tith- oz a 
xt Tith. And thep lap that if a Tith 
Hould be paid of Tres when they be ſold, that 
the Tith were not a Pꝛedial Tith; foz the 
Pzevial Tith of Tres is of ſuch _ as 
ing 
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bzing kozth Fruits and Increaſe yearly » as 
Apple⸗tres , Nut⸗ trees Pear⸗tras » and 
ſuch other ⸗ whereof the P2edial Tith is the 
Apples, Nuts» Pears» and ſuch other Fruits 
as come of them pcarly : and when the Fruits 
be tithed» if the Owner after fell the Tres, 
there ts no Tith due thereby» foz two Tiths 
map not be paid of one thing. And of thole 
Tiths> that is to ſap» of Pꝛedial Tiths» was 
the commandment given in the old Law to 
the Jews, as appeareth Levit. 27. where it is 
ſaid, Omnes decimz terræ, five de pcmis arborum, 
five de frugibus, Domini ſunt, & illi ſanctificantur; 
that is to ſay, All Tiths of the earth» either 
of Apples of tress, os of Gꝛains - be our Lo2d's» 
and to him they be ſanctified : and though the 
ſaid Law ſpeaketh oncly of Apples, pet it is 
underſtood of all manner of Fruits. And be= 
cauſe it ſaith that all the Tiths of the earth be 
our Lozd's»therefoze Calves-Lambs» and ſuch 
other muſt alſo be tithed: and they be called by 
ſome men Pꝛedial Tiths · that is to ſay» Tiths 
that come of the ground; howbeit they call 
them onely Predials mediate; and they be the 
ſame Tiths that in this Writing be called 
Mixt Tiths» andthe other Tiths» that is to 
ſap» Tiths of Apples and Cozn> and ſuch o⸗ 
ther» be called Predials immediate, foz they come 
immedtately of the ground-and ſo do not Mixt 
Tiths» as evidently appeareth. 

Doct. But what thinkeſt thou ſhall be the 
Pzedial Tiths of ches Elmes » DSallows th 
Alders, and ſuch other Trees as bear no th 
Fruits whereof any p2ofit cometh : why ſhall fa 
not the 10. part of the ſelf thing be _— 
tyereorts 


- 


CHAPTER ILV. 351 
thereof, if they be cut dobon⸗ as well as it is ot 


. Cozn and Gals | 


Stud. Fox I think that there is to that intent 
great diverſity between-Coxn» G:a(s- and Tres; 
and that foz divers conflvexarions- whereof one 
is this. The pꝛoperty cf + Com and Gzals is not 
to grow over one year» and it᷑ it do- it will periſh 
and come to nought> and ſo the cutting down of 
it is the perfection and pzclexvation thereof - and 
the ſpecial cauſe that any Jhicrcaſe folfotbeth' of 
the lame; and therefoze the tenth part of the In⸗ 
creaſe thall be paid as a Pxevial Tithe, and there 
no deduction ſhall be made ko the ohurges of it: 
and ſo it is ok Dheep and Beaſts that muſt be 
taken and killed in times fox elſe they may periſh 
and come to nought: But when Trees" be telled. 
that felung is not the perfection of the Triesx ne 
it cauſeth not them to increaſe; but to dexayy fox 
moſt commonly the Trees would be bettey-if they 
might grow ſtill. And thertkoze upon that that 
is the cauſe of that decap- and deſtrusion vi tem 
it ſemeth there can no Pyedtal Tithe ariſt 
ſome men ſay» that this was the cauſe:twhy out 
Lord in the ſaid Chapter of Lovic. 24 gabe nd 
commandment to tithe the Ttas, but the rates 
of the Trees one. d 2 m! 

Doct. It appeareth in Paralip. 31. that dhe Jews 
in the time of the King Ezecluas offered iu the 
Temple all things that theS20and bzoughxfozth, 


and that was Trees as well as Cozn and Sꝛaſs. 


Stud. It appeareth not that thep did that by 
the commandment of God: and therefozeitis like 
that they did it of their own Devotions and ot 
favour that they had above their duty to the re= 
pairing of the Temple- 2 the King _—_— 
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bad then commanded to he repaired : And ſo that 


Text pꝛoveth nothing that Tithe Gould be paid 


fo: Treas. Ind therefaze they lay farther» that 
truth it is that if a may» to the intent he would 
pay no: Tiche, would wilfully ſuffer his Cozn 
and Geaſs to ſtand flilland to periſh , he ſhould 
offend (Conſcience; there: but though he ſuffer 
his Tres to ſtand ſtil] continually without fel⸗ 
ling > becauſe he thinketh a Tithe would be agkey 
if be falted/ them» ( {6 that be doe it not of an evil 
will to the Curate) he offendeth not in Couſci⸗ 
ence; ue he is not bound to Reſtitution 'therefoze, 
as he ſhould be if it were of Cozn and Gals, as 
befq2e appeaveth. Yad another viverlity is this: 
In this ca(e:of Tith=wood » the Tithe thereof 
weuid ſerve ſo littie to that purpoſe that Tithes 
be patetez- that i« is not likely that they that 
made the Law taz paywent of Tithes intended 
that unn Tithe ſhouty be payed fe: Trees oz 
—— Foe the Spiritual Miniſters muſt of 
te -ſyenddatly. and wal and therefoze 
— of Tuts 92” Hood, that cometh ſo 
feldome-noutd ſerbe-fo tietle to the purpoſe that it 
ons & ety wat it would not help them in 
cellity : ſathatit they ould be dei ben to 
= eto / though it might help him in whoſe 
time tt / hnuld happen to fall- vet it Houtd deceive 
them that truſted. to it iu the mean time, and alſo 
arne — any to miniſter 
Da; Al 3 acre that foz Trees that 
bear Fruit there ſhowld no P;edial Tithe be paid 
when they ve ſatoct the Pꝛedial Tithe of them 
is the Fruits that come of them · and ſo there can⸗ 
not be two Pzedials of one thing as 2 
4 ſaid, 


DO POE. 
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fatd, But af other Ties that beat no Fruit, 


- methinkerth that a Pꝛedial Tithe Hoald be paid 


when they be fold. Tus lo it appeareth that 
there ought to be by the Conftitution povincial 
made by the retesend Father in God Robert 
Winchelſey, tate Brehbiſhop of Canterburie, where 


tit is laid and veelaxed» that Sylva cædua is of eve= 


ty kind of Tas that habe beiug> in that they 
ſhould be cut oz that be able to be cut; whereaf 
t will, ſaith he- that the Polleſlour of the laid 
cRtoods de compelſed by the Cenlures of the 
Church to pay to the Waxith= Church oz Mo⸗ 
ther⸗ Church the Tithe as a Real o Pzodial 
Tirho.. Þnd (s by virtue of that Conſtitution 
proviaciat a Pꝛedial Tivhe mul bs paid of ſuch 
Tres as have no Fruiv : e JÞ would well a= 
gre that tho faty Eonfitution provincial tretch= 
cth not to Tres that bear Fruit» although the 
wozds be general fo; all Tres, (as bofoze ap⸗ 
peareth.) | 
Stud. J take not the reaſon why a-Pzodial 
Tithe Gould nov be paid fox Trees that bear 
Fruit> to be becauſo two: Pzedial Tithes cannot 
be paid kot one ching: fot twhen the Titho is patd 
of Lambs · yet Hall Tithe bo paid of Wool of the 
fame Shep (tz it is paidfoz another Inc reaſe:) 
and lo it may be ſaid that the Fruit ot a Tre is 
one Inc reaſe and the felling another. Bit'F take 
the cauſe to be -foz the two cauſes befoze rehearſed; 
and alſo fozaſmuch as the felling is not pzoperiy 
an Increaſe of the Trees, but a Deſtruction of the 
Trees. as it is laid befoze. Ind farther» I would 
hear thy mind upon the laid Conſtitution pꝛovin⸗ 
tial > which will - that Tithe ould be patd fox 
Tres by ach aa 22 eUood ; men'P 
4 44k 2 ' * 
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Poſſeſloꝛ ſell the i Aood foꝛ C.1.and give the Buj- 
er a certain time to fell it in · what Tithe Hall the 
Poſſeſſoz pay as long as the Mood ſtandeth : 

Doct. I think none, foz the P2edial Tithe 
cometh not till the Mood be felled : and a Perſo⸗ 
nal Tithe he cannot pap» no moze then if a man 
pluck down his Houle and ſelleth it⸗ oz if he ſell 
all his Land» in which caſes J agree well he ſhall 
par no Tithe, neither Perſonal noz Pꝛedial. 

Stud. Ind then J put caſe that the Buier 
ſelleth the Mood again as it is ſtanding upon tte 
ground to another foz CC.t. what Tithe ſhall be 
paid then ? 

Doct. Then the firſt Buier ſhall pay Tithe of 
the ſurpluſage that he taketh over the C. l. that 
he paid as a Perſonal Tithe. 

Stud. Ind then if the ſecond Buier after that 
cut it down- and ſell it when it is cut down fox 
leſs then he paid · what Tithe thall then be paid 

Do&. Then hall he that ſelleth them pay the 
Tithe foz the Trees as a Pzedial Tithe. 

Stud. I cannot ſe how that can be: foz he nei⸗ 
ther hath the Trees that the Pꝛedial Tithc 
ſhould be paid foz- if any ought to be paid; noz 
he is not Poſleſſoz of the ground here the Trees 
grow. Ind therefoze if any Pꝛedial Tithe ſhould 
be paid it ſhould be paid either by the firſt Pol- 
ſcſſoz-by reaſon of the woꝛds of the ſaid Conſtitu⸗ 
tion pꝛobincial - which be · that the Tithe ſhall be 
paid by the Poſſeſſoꝛ of the Wood ; 0z by the laſt 
Buier: becauſe he hath the Trees that ſhould be 
tithed: Ind by the firſt Polleſſo: the Tithe can⸗ 
not be paid as a Pzedial » foz he cut them not 
downu- ne they were not cyt down upon his Bar⸗ 
gain; and by the laſt Buier it cannot —— 
neither 
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neither as a Pꝛedial Tithe- foz the ſaid Couſti= 
tution ſaith >» that the Polleſſoz of the Moods 
ſhould be compelled to pay it. And therefoze J 

that the truth is» that in that caſe no 
Tithe hall be paid: foz as to the laſt Seller, he 
(hall pay no Perſonal Tithe, foz he gained no⸗ 
thing> as it appeareth befoze 5 and no Pꝛedial 
Tithe ſhall de yaid» foz it ſhould be againſt the 
ſaid Pzeſcription 5 and alſo the cutting down is 
the Deſtruction of Træs, and not their Pꝛeſer⸗ 
bation» as is [aid befoze, 

Doct. Then takeſt thou the ſaid Conſtitution 
to be of ſmall effect» as it ſemeth. - 

Stud. J take it to be of this effect >» That of 
{(Uood above twenty pear it bindeth not» becauſe 
it is contrarp to the Common Law» and to the 
ſaid Pzeſcription-»that ſtandeth good in theCom= 
mon Law: bur of {Wood under xx. year» whereof 
Tithe hath been accuſtomed to be paid the Con= 


ſtitution is not againſt the (ſaid Pꝛeſcription, be= 


cauſe paying of Tithe under xx. pear is not pꝛo⸗ 
btbited» but ſuffered by the ſaid Otatute. How-= 


beit ſome ſap>that by the very rigour of the Com⸗ 


mon Law Tithes ſhould not be paid foz (Wood 
under xx. vear- no moze then foz above xx. pear - 
and that P2ohibition in that caſe lieth by the 
Common Law: Meverthelels, becauſe it hath 
bin ſuffered ts the contrary - and that in many 
places Tithe hath bin paid thrreof, J paſs it o⸗ 
ver: but where Tithe hath not been paid of (Wood 
ander xx. pear» J think none ought to be paid at 
this day in Law no: Conſcience. But admit that 
the ſaid Conſtitution taketh effect foz payment of 
the cAood under xx. pears as of a Pꝛedial Tithe, 
pet Acannot (& how the Tithe thereof ſhould be 

3 paid 


356 DIALOGUE II. 


paid by the Poſſeſſoz of the Wood: if he ſell them, 
but that it Hould be paid rather by him that hath 
the Trees; foz the Conſtitutton is, that che 
Tithe Half be paid as a Real oz Pzevial 'Tithe, 
and that is the x. part of the lame Tres» as it is 
of Coꝛn. And if a man buy Con upon the ground, 
the Buier ſhall pay the Tithe and not the De1- 
let; and ſoit ſhould ſæm to be here. And what 
the Conftitation meant ro decree the contrary in 
Tithe=wood» I cannst tell, unleſs the meu ning 
were to induce the Owners te pay Tithes of 
great Tres when they tell them ts their own uſe; 
which methinketh chduld be very Hard to ſtand 
with Reaſon though the ſaid Statute had nevcr 
been made, as J have ſaid beteze. Jud further⸗ 
mote I would here (under cagrea ion) move one 
thing · and that is this ; That, as it ſemeth that 
they that were at the making # rhe (aid Conſti⸗ 
tution- and knſew the (atd Breſcripiton> did not 
follow the diren oꝛdet of Charity therein fo per⸗ 
tea ly as they might have done: Foz when they 
made the fary Conſtitution pxovincial virealy a⸗ 
aint the ſaid Prefcription- they ſet Law a- 
gainſt Tuſtome-and Power againſt Powers and 
in a manner the Ppiritualty againft the Tem⸗ 
pozaity, whereby they might well know chat 
great Uariance and Duit ſhould follow. And 
therefoze if they had clearly ſen that the ſad 
Preſcription had ben againſt Conſtvence » they 
ould firft have moved rhe King and his Coun⸗ 
fel-and the Nobles of the Realm · to have aſſented 
to the refo2mation of that Pzeſcription- and not 
to make a Law as it were by authozity and pow⸗ 
er againft the Prefcription and then to threat the 
people, and make them believe that they were — 
accurſed 
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accurſed that kept the (aid Pzeſcription»- oz that 
maintained it. Ind it ſeemeth to ſtand harder 
with Conſcience to repozt ſo many to ſtanꝭ accur⸗ 
led foz following of the ſaid Dtatute and of the 
ſaid Pꝛeſcription as there de, and pet to doe n 
mot then hath been done to bzing them out ol it, 

Doct. Methinketh that it is not convenient 
that Lay=men ſhould argue the Laos and the 
Decres 02 Conſtitutions of the Church; and 
therefoze it were better foz them to give credence 
to Spiritual Rulers that have Cure ot their 
Souls» then to truſt to their own opintans : and 


ik they would doe ſo, then ſuch matters would 


much the moze rather ceaſe then they will do dy 
luch reaſonings. 

Stud. Yu that that belongeth to the Artic les ot 
the Faith» I think the people be bound to believe 
the Church» foz the Church gathered together in 
the Holy Ghoſt cannot erre in ſuch things as bez 
long to the Catholick Faith: But where the 
Thurch maketh any Laws whereby the Goods 
oz Poſſeſſions of the people may be bound» oz by 
this occaſſion 02 that may be taken from them, 
there the people may lawfully reaſon whether the 
Laws binde them oz not; foz in ſuch Laws the 
Church may erre and be deceived: and deceive o⸗ 
ther either foz Dingulartty- oz foz Covetiſe⸗ oz 
ſome other cauſe. And fox that conſideration it 
pertaineth moſt to them that be learned in the 
Law of the Realm to know ſuch Laws of the 
Church as treat of the ozdering of Lands oz 
Goods» and to ſæ whether they may ſtand with 
the Laws of the Realm oz not. And therekoꝛe it 
is neceſſary fo: them to know the Laws of the 
Church that treat of Diſmes> of E — of 
4 Te⸗ 
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Teſtaments, of Legacies, Baſtardy-Matrimo- 
ny: and divers other: whercin thep be bound to 
know when the Law of: the Church muſt be fol⸗ 
lowed-and when the Law of the Realm: where= 
of becauſe it is not our pur poſe to treat, I leave 
to ſpeak any moe at this time and will reſozt 
again ta ſpeak of Tithes; wherein ſome men 
ſaythat of ¶Tinne- Coal, and Lead, no Tithe 
ſhould be paid when they be ſold by the Owner of 
the ground: becauſe it is part of the Inheritance 
and it is moʒe rather a Deſtruction of the Inhe⸗ 
ritance then any Increale. And therefoze they 
ſap , that ik a man take a Tin⸗woꝛk » and give 
the Lozdthe tenth Dich, accozding to the Cuz 
tome, that the Lozd (all pay no Tithe of that 
tenth Diſh⸗ neither Pzedial noz Perſonal: but if 
the other that taketh the Mok have gains and 
advantage by the Wozk» it ſeemeth that it were 
not againſt reaſon that he ſhould pay a Porſonal 
Tithe of his gains» the charge deducted, 

Dect. I pray the ſhew me firſt what thou ta⸗ 
keſt foz a Perſonal Tithe · and upon what ground 
Perſonal Tithes be paid as thou thinkeſt, ſo 
that one of us miſtake not another thercin. 

Stud. I will with good will. Inv rhcrefoze thou 
ſhalt underſtand that > as J take it > Perſonal 
Tithes be not paid foz any Jucrcaſe of the 
ground» but fox ſuch P2ofit as cometh by the la⸗ 
bour oʒ induſtry of the Perſon» as by buving and 
ſelling » and ſuch other: and ſuch Perſonal 
Tithes as I take it» muſt be oꝛdered after the 
Cuſtome» and the Church tath not uſed to lc- 
vic thoſe Tithes of compulſion» but by Conſci- 
ence of the parties.-Neverthelcſs Raimond ſaith» 
that it ts good to pay Perſonal Tithes> 0z = 
: | the 
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the aſſent of the Parſvn to diſtribute them to 
men-92 eſe to pay a certain poztion foz the whole. 
But as Innocent ſaith» where the Cuſtome is that 
they ſhould be paid» the people be bound to gay 
them as well as Pꝛedials, rhe cxpences deduct, 
Howbc1t in the Church of England they uſe to ſue 
foz ſuch Perſonal Tirhes as well as foz Pzcdi= 
als: and that is by reaſon of the Conſtitution 
p20vincial that was made by Robert Winchelſey, 
by the which it was o2zdained » that Pcrſonal 
Tithes ſhould be paid of Crafts and Merchan⸗ 
diſc, and of the lucre of Buying and Delling» and 
in like wiſe of Carpentcrs> Smiths Wecavers» 
Waſons , and all other that wozk foz Hire, that 
they Hall pay Tithes of their Hire except they 
will give any thing certain to the uſe oz the light 
of the Church, if it ſo pleaſe the Parſon. And in 
another place the ſaid Þrchbiſhop ſaith» that of 
thePatonage of Woods and ſuch other things · ac. 
and of Fiſhings- Trees Bess. Doves» and of di⸗ 
vers other things there remembꝛed⸗ & of Crafts) 
and of Buying and Selling and of the Profits 
of divers other things there recited» every man 
chould help ſatisfie competently in the Church, 
to the which they be bound to give it of right, 
no cxpences by the giving of the laid Tithes de⸗ 
ducted 02 withholden⸗ but one lp foz the payment 
of Tithes of Crafts and ok Buying and Selling. 
And by reaſon of the ſaid Conſtitutions pzovin= 
cial » ſometimes Duits be taken in the Dpiritu= 
al Court foz Perſonal Tithes-and thereof many 
men do marvel, becauſe Deductions many times 
mult be referred to the Conſcience of the parties. 
And they marvel alſo why a Law ſhould be made 
in this Realm foz paying of Perſonal Titles » 
moze 
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moze then there is in other Countries, And here 
I would gladly move the farther in one thing 
concerning ſuch Perſonal Tithes> to know thy 
mind therein; and that is» It a man give to a= 
nother a Hoꝛle, and he ſelleth that Hozſle fo2 a cer⸗ 
tain ſum» ſhall he pay any Tithe of that ſum + 

Do&. {hat thinkeſt thou therein; 

Stud. I think that hc hall pay no Tithe : Foz 
there» as I take it» the Pzofit cometh not to him 
by his own induſtry» but by the gift of another; 
and» as I take it- Perſonal Tithes be not paid 
foz every P2ofit oz advantage that cometh newly 
to a man» except it come by his own induſtry oꝛ 
labour, and ſo it doth not here. And alſo if he 
ſhould pay Tithe of that he ſold the Hoꝛſe foz> he 
Hould pay Tithe foz the very whole value of the 
2 and, as I take it» the Perſonal Tithes 
foz Buying and Selling ſhall never be paid fo: 
the value of the thing» but foz the clear gains of 
the thing. Ind thcrefoze A take the caſes befoze 
rehearſed» where a man ſelleth his Land» oz pul⸗ 
leth down a Houſe and ſelleth the tuff that he 
tHould there pap no Tithe- that it is there to be 
underſtood» that he hath not Land oz Houſe by 
gift 02 by deſcent : Foz if a man bup Land» oz 
bup Timber and ſtuff of a Houſe» and ſell it foꝛ 
a gain - I ſuppoſe that he ſhould pap a Perſonal 
Tithe foz that gain. Ind this caſe is not like to 
a Fe 02 Innuit granted foꝛ Counſel where the 
whole Fee (hall be tithed foꝛ the charges deducted» 
02 ſome certain ſum foz it by agreement : foz there 
the whole Fee cometh koꝛ his Counſel which is 
by his own induſtry ;- but in the other caſe it is 


not ſo. And the ſame reaſon as fo; the Perſonal . 


Tithe might be made of Trees when hoy de= 
end 
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ſcend oz be given to any man, and he ſelleth them 
to another > that he (hall pay no Perlonal Tithe. 
Do&. Methinketh that if the Þozſe amendin 
his beping, and then he (ell the Hoxle> that then 
the Tithe Wall be paid of that that the Hozle hath 
increaſed in value after the gift ; and ſo it may be 
of Trees. that he ſhall pay Tithe of that that the 
Trees may be amended aftet the gift 02 deſcent, 
Stud, Then the Tithe muſt ve the x. part of the 
Increaſe - the expences deducted; and then ck 
CTr&s the charges muſt aiſo be de duda ed foz it is 
then a Perſonal Tithe; and there is no Tree 
that is ſo much woꝛth as it hath hurt the Gzound 
by the growing: therefote there can no Perſoual 
(Tithe be paid by the Owner of the ground when 
he (elleth them» though they have increaſed in his 
time. Mevertheleſs J will (peak no farther of 
that matter at this time- but will ſhew the: that 
if Tin, Lead, Coal, 02 Trees be ſold, that a 
Mixt Tithe cannot grow thereby. Foz a Mixt 
Tithe is pꝛope rip cf Catves Lambs -Pigs - and 
ſuch other that come part of the ground trat they 
be fed of- and part of the keping» induſtry and 
overüght of the Owners, as it is laid befoze : 
But Tin, Lead and Coal are part of the Gzcund 
and of the Frer⸗ hold / and Trees grow of theme 
ſrives» and be alſo annexed to the Free=hold» and 
will grow of themſelves. Ind alſo the Mixt 
Tithe muſt be paid yearly at ccrtain times ap= 
pointed by the Law oz by Cuſtome of the Coun⸗ 
trey; but it map hag'pen that Tin» Lead» Coal 
and Tres tall not tot fellcy oz taken in many 
years ; and ſo it ſeeaerh it cannot be any Mixt 
Tithc. Aud thele be ſome of the reaſons» which 
they that would maintain that Statute and 
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- Preſcription to be good, make to p2ove their in= 
tent» as the think. 

Doct. What think they, if a man ſell the Lops 
of his Wood, whether any Tithe ought there to 
be paid : 

Stud. They think all one Law of the Tres and 
of the Lops. 

Do&. And it he uſe to tell the Lops once in xij. 
02 xbj. pear» what hold they then z 

Stud. Thatis all one. 

Doct. And what is the reaſon why Tithe 
ought not to be paid there as well as fo: {Uood 
under xx. year : 

Stud. Fo: they ſap that the Lops are to be ta⸗ 
ken of the ſame condition as the Tres be» what 

time ſoe ver they be felled ; and that no Cuſtome 
will ſerve in that caſe againſt the Dtatute, no 
moze then it ſhould doe of great Trees. 

Doct. And what hold they of the Bark of the 
Trees: 

Stud. Therein J have not heard of their opini⸗ 
on, but it ſeemeth to be one Law of the Lops. 

Do&. I perceive well by that thou haſt ſaid be⸗ 
koze that thy mind is, that if a whole Countrey 
pꝛeſcri be to be quit of Tithes of Trees» Cozn and 
Gꝛaſs, oꝛ of any other Tithes, that that Pꝛe⸗ 
ſcription is good, ſo that the Spiritual Mini⸗ 
ſters have lufficient beſide to live upon. Doſt 
thou mean ſo : - 

Stud. Pes verily. 

Doct. And then J would now thy mind if a= 
ny man contrary to that Wgeſcription were ſued 
in the Spiritual Court fo 0:n and G:aſs> 02 
any other Tithes . whether a P:ohibition ſhould 
lie in that-caſe» as it did atter thy mind * 

8 aid 
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ſaid Statute, where a man was ſued in the Spi⸗ 
ritual Court foz Tithe-wood, 
Stud. Ithink nap. 
Doct. Ind why not there, as well as it did 
where a man was ſued fo2 the Tithe⸗ wood 
Stud. Foz - as I take it⸗ there is great diverſity 
between the Caſes , and that foz this cauſe: 
There is a Maxime in the Law of Englard, that 
if any Dutt be taken in the Spiritual Court 
whereby any Gcods oz Lands might be recove⸗ 
red» Which after the Gzounds of the Law of the 
Realm ought not to be ſued there though percaſe 
the King's Court ſhall hold no Plea thereof-that 
pet a P2ohibition ould lie: and after when it 
had continued long that no Tithes were paid of 
Good, becauſe of the ſaid Pꝛohibition⸗ and that 
after by pzoceſs of time ſome Curats began to ask 
Tithes of (Aoods-contrary to the Law and con= 
trary to the ſaid Pzeſcription> lo that Variance 
began to riſe between Curats and their Pa= 
rilhioners in that behalf; then foz appeaſing the 
ſaid Uariance the ſaid Dtatute was made, and 
that» as it ſa meth moze at the calling on of the 
Dpiritualty then of the Tempozalty: Foz the 
Dtatute doth not exp:eſly grant that the Pꝛohi⸗ 
bition in that caſe of Tithe-wood (ould lie ſo 
largelp as ſome lap it lap by the Law; howbcie 
it doth not reſtrain the Common Law therein 
as it appeareth evidently by the two2zds of the 
Statute. And ſo, after ſome men» tt appeareth 
befoze the Dtatute » and alſo after the Dtatute » 
(as J have touched befo:e ) that the Spiritual 
Court ought not in that caſe to have made anp 
Pꝛoceſs fozTithe=- wood: and thereſoꝛe if they did, 
a Pzohibition lap by the Cemmen Law. _ 
| the 
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tive Law is, it the Spiritual Court make Pto- 

ceſs upon ſuch a Legacie as by the Law of the 

Bealm is void. As if a man dequeath to one a= 

nother man's Hezſe, and the Dpixitual Court 
thereupon maketh Process to execute that Le 

gatie, there a Piehl bitien lieth: Fo: it ap⸗ 

peareth evidently in the Libelf, if all the truth 

appearet h in the L4beff- that in the Law of the 

Keaim the Legacie is void to all incents; and 

that he to whom the Legacy is made Hall net- 

ther have the Hole no2 the value of the Hoxfe. 

And in lik? wiſe if a man fell his Land fox a C.. 
aud he is fued after in the Spiritual Court fo: 

(Tithe of the laid C. i. chere a Ptohibition Hall 

2 $0: tt appeareth in that cale onoly in the Li- 

bell that no Tithe ought to be paid - and that the 
Spiritual Law ought not in that cafe. to make 
any Proceſs whereby the Goods of him that (old 
the Land might be taken from hem againfk che 
Law of the Bealm., Yndupon this grund it is, 
that if a man were fuedin the Dpiritual Court 
now {th the Statute fo2 a Morcuarie, that a Pꝛo⸗ 
hibition ſhould lie fot it, tt appeareth in theLibell, 
that fiththe Statute there vught ud Muit to be 
when fo: Mntuaries: and the ſame Law is, if 
any Duit were taken in the Dpiritual Court foz 
anew Duty that is ot late taken in (ome places 
upon Leafes of Parfonages and Uicarages » 
which is called Dimiſſion noble, fox it appeareth 
evidently in the LibM, if any be made thereup= 

on- that no ſuch Pꝛoceſs ought by the Law of 

the Realm to be made in that behalf, But in the 
caſe of Tithe⸗coꝛn oꝛ Sꝛaſs , oʒ ſuch other things · 
wherein thou haſt deffred to know my mind - there 
apprareth nothing in the Libell but wy 
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Dutt thereof of right appertaineth to the Dyiri= 
tual Law, and ſo foz any thing that appeareth » 
the party may be holpen tu the Dpiritual Court 
by the Pzeſcription- Ind if the Cale were ſo far 
put, that in the Dpiritual Court they would not 
allow the ſaid Pzeſcription-pet J think no P26= 
hibitton ould lie. Foz though the Spiritual 
Judges ina Spiritual matter deny the parties 
of Juſtice ; pert the King's Laws cannot refozm 
that / but muſt remit to their Conſcience. But if 
there were (ome remedy pꝛobided in that caſe» it 
were well done: Foz ſome men ſay» that in the 
Spiritual Court they will admit no lea againſt 
Tithes. And alſo if a Compoſition were made 
by aſſent of the Patron and alſo of the Ozvinary 
between a Parſon and one of his Pariſhioners , 
that the Parſon and his Ducceſſozs ſhould have 
foz a certain Gzound ſo many quarters of Cozn 
foz his Tirhe pearly > and after > contrary to the 
Compoſition >» the Parſon in the Spiritual 
Court asketh the Tithes as they tall; that in 
this cafe no P32ohibirion Hould lie; ne pet 
though the Cale were farther puf-that the Com⸗ 
poſition were pleaded in the Court and were diſ⸗ 
allowed: but all reſteth in the Conſcience of the 
Judge Dpiritual:> (as is ſaid befoze.) Hobobe⸗ 
it becauſe ſome be of opinion that a Pꝛohibition 
Gould lie in this laſt Caſe, therefoze J will re= 
fer it to the judgement of other : But in the Caſe 
of Pzeſcription , befoze rehearſed, AJ take it foz 
the clearer Caſe» that no Pꝛohibition ſhould lie 
as J have ſaid befoze. And J beſeech our Lozd » 
that this matter and ſuch other like thereto may 
be ſo charitably looked upon, that there be not 
hereafter ſuch Diviſions» ne ſuch diverſities of 

Dpinions 
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2 therein + as hath bin in time paſt » 
2 hath kollowed great Coſts and Char⸗ 
to many perſons in this Wealm: And that 
moved me to ſpeak ſo far in this Chapter 
4nd in divers other Chapters in this. pzcſent 
Dock, as Jhave done: not intending. thereby 
to give occaſion to any perſon to withhold his 
*Tithes that of right ought to be paid» ne to al⸗ 
ter the Poztion therein befoze accuſtomed; but 
that (as methink:th ) they ought to be claimed 
by the ſaid Title as they ought to be paid » and 
by naue other: and that it may alſo ſomewhat 


well and lawfully made» and upon a good reaſo= 
nable conſtderation - and that the (aid Pꝛeſcri⸗ 
tion is goodalſo; ſo that no man was in any 
danger ok Excommunication foz the making of 
the laid Statute · noz vet is not foz the obſerving 
ne pet of the (aid Pꝛeſeri 
noted by ſome perſons that there ſhould de. And 
thus Þ commit thee unto our Lozd , who ever 
have both the and me in his bleſſed Og ever= 
laſtingly. Amen, 
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